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THE SUPREME COURT
IN UNITED STATES HISTORY

VOLUME TWO

- CHAPTER THIRTEEN

VIRGINIA AGAINST THE COURT
~ 1821

DurinG the year 1820, while the State of Ohio was
pressing the question of State Sovereignty in connection
with the Bank issue, Republicans (or Democrats as they
were about to be known) both in the North and the
South were becoming apprehensive as to the effect of
the attitude of the Court upon the powers of the States
over other subjects of State concern. The important
part which it was likely to play in determining the
course of vital political and economic questions was
now apparent to all who realized the full scope of the
doctrines announced by Marshall in the three great
cases in 1819. ‘““The encroachment already made by
Judicial legislation on our State-Rights is . . . the first
movement in the mighty contest between the States and
the Confederacy . . . in which the States must prevail
or give up their liberties forever’’ was the comment of
one paper in 1820, referring to the decision in the Bank-
ruptcy Case. Another said: ‘“We confess that we
look with infinitely more apprehension to the Judiciary
than to any other department of the government. Its

voL. u—1 -



2 THE SUPREME COURT

permanency, its esprit de corps, its unbounded latitude,
its power, all combine to excite apprehension not only
for the rights of individuals but for the rights of the
States. The infringement of the rights of the States by
the Judiciary is more likely to effect a consolidation of
the Union than any other excuse or causes which
exist.” !

Especially did the Southern States fear the effect of
the judicial doctrine of widely extended Congressional
power upon the settlement of two great political issues
—slavery and internal improvements. The opinion
in the McCulloch Case had been delivered at a time
when the slavery question had just become a source
of vital and violent dissension in the political field.
Missouri was seeking to enter the Union as a new State.
The North and the East were endeavoring to make its
admission conditional upon its agreement to exclude
slavery from its borders. The right of Congress to im-
pose such a condition was hotly denied by the repre-
sentatives of the South. At the very time when Ohio
was contesting the power of Congress to charter a bank,
the great debate as to the extent of Congressional power
over slavery, which finally resulted in the Missouri
Compromise, was taking place during the months of
January, February and March, 1820. In this hot de-
bate, constant fears were expressed by Southern states-
men lest Marshall’s broad views of the ‘“necessary and
proper”’ clause of the Constitution might support Con-
gressional interference with the States on the subject

1 National Intelligencer, Feb. 24, 1820; Washington Gazette, Feb. 20, 1821;
Independent Chronicle, March 8, 1819. For the contrary view, however, see Colum-
bian Centinel, Feb. 10, 1819, and an article on Constitutional Law by Warren Dut-
ton, in North Amer. Rev. (Jan., 1820), X, 115: “This part of the law of the land is
daily becoming more interesting, and exerting a wider influence upon the affairs
of our country, from the respect that is generally felt for judicial decisions, from
the intelligible form in which principles are exhibited, and from the gradual for-
mation of a body of constitutional exposition, which will furnish precedents and
analogies to future times.”



VIRGINIA AGAINST THE COURT s

of slavery. “If there is any one point on which the
people of America universally agree,” said Senator
Barbour, of Virginia, ““it is'that necessity of restraining
the Federal Government within the prescribed limits, to
guard against encroachments on the authority of the
States and thereby prevent a consolidation which has
been universally considered as a synonym with mon-
archy.” Senator Roberts of Pennsylvania said that
our political salvation depended on a strict construction
of the Constitution, and that “a consolidation of their
extended empire must end in the worst kind of despot-
ism.” Congressman Holmes of Massachusetts said
that the power claimed by Congress to restrict slavery
in the new States ‘‘is not express, and if given at all it
must be constructive. This amplifying power by con-
struction is dangerous, and will, not improbably, effect
the eventual destruction of the Constitution. . .
All powers not granted are prohibited, is a maxim to
which we cannot too religiously adhere.” ‘“This prin-
ciple of broad construction, this sweeping clause, this
strong constitutional interpretation,” said Congressman
Johnson of Virginia, “has a strong squinting not only
at monarchy but at despotism.” “Every principle of
policy forbids the interference on the part of Congress
with the internal policy of the States,” said Senator
Walker of Georgia. *Collisions between the State and
the Federal Government might be productive of the most
unhappy consequence, such as no patriot would be
willing to see. . . . If Congress persist in the deter-
mination to impose the restriction contemplated, I fear
there is too much cause to apprehend that consequences
fatal to the peace and harmony of this Union will be
the inevitable result.” ?

On the other hand, the Federalists of the North were

1 16th Cong., 1st Sess., Jan. 19, 20, 27, Feb. 1, 4, 9, 1820.
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fearful of a narrow construction of the Constitution,
restricting the power of Congress over slavery in the
Territories; for they considered that the prevalence
of such a doctrine would place the future control of the
United States in the hands of the Slave States of the
South. “I feel much concern for the issue,” wrote
Rufus King, “which, if decided against us, settles for-
ever the dominion of the Union. Not only the Presi-
dency, but the Supreme Judiciary, at least a majority
of its members, will forever hereafter come from the
Slave region. This is as fully understood, and almost
avowed, as any future purpose.”! Another subject
was also prominently to the fore in Congress at this
period, which was productive of sectional division almost
equal to that caused by the slavery question, and the
settlement of which might also depend upon judicial
decision. This was the much mooted question as to the
power of Congress to appropriate money for internal
improvements — canals and roads. On few subjects
had there been more bitter discussion, and the division
between its opponents and its advocates followed the
lines of the strict or the broad construction of the Con-
stitution. Thus the final settlement of three absorbing
and important questions — the existence and powers of
the Bank of the United States, the extension of slavery
in the new States and the development of National
internal improvements — all were felt to depend largely
upon the future trend of the Supreme Court of the
United States. The antagonism, therefore, to that
Court was not based on dogmatic grounds or on any
abstract adherence to a particular theory of constitu-
tional law, but on a present fear of the effect of the appli-
cation of a broad construction of the Constitution to the
absorbing problems of the day.

1 King, VI, letter to J. A. King, Feb. 6, 1820.



VIRGINIA AGAINST THE COURT 5

Three statesmen of Virginia led the attempt to awaken
the people to the crisis which impended. In 1820,
John Taylor of Virginia issued his famous Construction
Construed and Constitution Vindicated, which with his
New Views of the Constitution published in 1823, con-
stituted for many years the political Bible of the extreme
State-Rights school. “The Missouri question is prob-
ably not yet closed; the principle on which it turns is
certainly not settled. Further attempts are to be made
to wrest from the new States about to enter into the
American Confederacy the power of regulating their
own concerns. The tariff question is again to be agi-
tated. . . . The usurpation of a Federal power over
roads and canals is again to be attempted and again to
be reprobated. . . . That charter (of the Bank) . . .
has been justified by the Supreme Court, on principles
so bold and alarming, that no man who loves the Con-
stitution can fold his arms in apathy . . . principles
calculated to give the tone to an acquiescent people,
to change the whole face of our Government, and to gen-
erate a thousand measures which the framers of the
Constitution never anticipated. . . . The period bor-
rows new gloom from the apathy which seems to reign
over so many of our sister States. The very sound
of State-Rights is scarcely ever heard among them.”
In his Tyranny Unmasked, in 1822, Taylor denounced
the judicial power, and set forth the doctrine that
“whenever the Constitution operates upon collisions
between individuals, it is to be construed by the
Court; but when it operates upon collision between
political departments, it is not to be construed by the
Court.”

Jefferson, from 1819 to 1828, issued constant warnings
against the consolidating tendency of the Court and of
Congress, which had long been to him a source of appre-
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hension.! He had termed the Missouri question ‘the
most portentous one which ever yet threatened the
Union”; and had said: “This momentous question,
like a firebell in the night, awakened and filled me with
terror. I considered it at once as the knell of our
Union.” “The Judiciary of the United States,” he
wrote, in 1820, “is the subtle corps of sappers and
miners constantly working underground to undermine
the foundations of our confederated fabric. They are
construing our Constitution from a codrdination of
a general and special government to a general and su-
preme one alone.” ““The steady tenor of the Courts of
the United States,” he wrote again, ““is to break down
the constitutional barriers between the codrdinate
powers of the States and the Union.” “I am sensible
of the inroads daily making by the Federal into the
jurisdiction of its codrdinate associates, the State gov-
ernments,” he wrote early in 1821. “The Legislative
and Executive branches may sometimes err, but elec-
tions and dependence will bring them to rights. The
Judiciary branch is the instrument which, working like
gravity, without intermission, is to press us at last into
one consolidated mass. Against this, I know no one
who, equally with Judge Roane himself, possesses the
power and the courage to make resistance; and to him
I look, and have long looked, as our strongest bulwark.
If Congress fails to shield the States from dangers so
palpable and imminent, the States must shield them-
selves, and meet the invader foot to foot.” To Roane
himself, he wrote, March 9, 1821: “The great object
of my fear is the Federal Judiciary. That body like
gravity, ever acting, with noiseless foot, and unalarming
advance, gaining ground step by step, and holding what

1 Jefferson, XII, letters to Nelson Feb. 7, 1820, to Holmes April 22, 1820, to
Ritchie, Dec. 25, 1820, to Gallatin, Dec. 26, 1820; to Thweat, Jan. 19, 1821.
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it gains, is ingulphing insidiously the special govern-
ments into the jaws of that which feeds them. .
Let the eye of vigilance never be closed.” And typical
of the fears of the State-Rights advocates was an arti-
cle, just at this time in the Washington Gazette, which
said: ‘“We have too often had occasion to regret the
undefined power of the Judiciary of the United States
and the disposition manifested by the Judges to extend
their jurisdiction, not only to clashing and conflicting
with the Judiciary of the States, but to legislating over
the Legislatures of the various States.” !

It was amid apprehensions so expressed by Jefferson
and by many other statesmen, politicians and news-
papers of the South and West that the great case of
Cohens v. Virginia, 6 Wheat. 264, came before the Court
at the 1821 Term, involving what was claimed by the
State of Virginia to be an immense extension of Fed-
eral power and an infraction of the State sovereignty.
Cohens had been prosecuted and found guilty in a Vir-
ginia State Court for selling a lottery ticket in Virginia,
in violation of the State law forbidding such sale.
The lottery was organized by the City of Washington
in the District of Columbia, under a statute of Con-
gress authorizing the city to institute lotteries. On ap-
pealing to the Supreme Court of the United States by
writ of error to the Virginia Court, Cohens was met by
the contentions on the part of the State — first, that the
Court had no jurisdiction on a writ of error to a State
Court in a State criminal prosecution; second, that
Congress had no power to authorize a lottery to sell
tickets in a State whose law forbade such sale. The
attempted exercise of appellate jurisdiction by the
Court in this case had aroused high indignation in Vir-
ginia; and the Legislature had passed resolves denying

1 Washington Gazette, Feb. 20, 1821.
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the existence of any such jurisdiction, and saying that
the Court had “no rightful authority under the Consti-
tution to examine and correct the judgment for which
the Commonwealth has been ‘cited and admonished
to be and appear at the Supreme Court of the United
States’, and that the General Assembly do hereby
enter their most solemn protest against the jurisdiction
of that Court over the matter.”” ! It further resolved
that the counsel who were to represent the State before
the Court “be limited (in sustaining the rights of the
State and in the discharge of the duties required of
them) alone to the question of jurisdiction; and if the
jurisdiction of the Court should be sustained, that they
will consider their duties at an end.” 2 The Richmond
Enquirer had vigorously indorsed this resolution, saying
that it presented “one of the most important questions
in the whole range of the Judiciary Department. The
principle which it asserts seems to be essential to the
existence and preservation of State-Rights, and the true
foundation of our political system.”

In accordance with instructions, the counsel for the
State, Philip P. Barbour (who later became a Judge of
the Court), and Alexander Smythe, on February 19, 20,
1821, when the case came before the Court on a motion
to dismiss the writ of error, confined their arguments
solely to the question of the right of the Court to enter-
tain jurisdiction. ‘““The power to revise decisions of
the State Courts was not expressly given by the Consti-
tution,” said Smythe, ‘“and can it be believed that it
was meant that the greatest, the most consolidating
of all the powers of the Government should pass by an
unnecessary implication?” And in closing his argu-
ment, Smythe rather truculently warned the Court

1 Niles Register, XX, 118, 129; State Documents on Federal Relations (1911),
by Herman V. Ames.
3 Niles Register, XIX, 211, 840, 417, Dec. 2, 1820, Jan. 20, Feb. 24, 1821.
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of the desirability of preventing “clashing of Federal
and State powers.” ‘Let each operate within their re-
spective spheres,” he said, “and let each be confined
to their assigned limits. We are all bound to support
the Constitution. How will that be best effected?
Not by claiming and exercising unacknowledged power.
The strength thus obtained will prove pernicious. The
confidence of the people constitutes the real strength
of this government. Nothing can so much endanger
it as exciting the hostility of the State governments.
With them it is, to determine how long this government
shall endure.” For the plaintiff in error, the full power
of the Court was splendidly upheld by David B. Ogden
and in a masterful argument by William Pinkney :
“This particular portion of the judicial power of the
Union is indispensably necessary to the existence of the
Union. The judicial control of the Union over State
encroachments and usurpations was indispensable to
the sovereignty of the Constitution — to its integrity —
to its very existence. Take it away, and the Union
becomes again a false and foolish confidence—a de-
lusion and a mockery!” Supervisory power of the
Federal Supreme Court, he said, was especially neces-
sary in criminal cases in the State Courts, for it is in such
cases ‘“‘the sovereignty of the State — State pride —
State interests — are here in paramount vigor, as in-
ducements to error; and judicial usurpation is counte-
nanced by legislative support and popular prejudice.”” !

Two weeks after the argument, on March 8, 1821,

! While the case was pending the Washington Gazette, Feb. 20, 1821, a strong
Republican paper, printed an article on State-Rights, commenting on the Cohens
Case and resolutions in Congress relating to it; and evidently fearing prosecution
for contempt, the editor added at the end the following note: “We had the above
in type before we recollected that the case alluded to was actually before the
Supreme Court. Itsinsertion, therefore, is intended, not as a hint to that Tribunal,
on which the press has no influence, but solely as an article worthy of attention
from the American public at large.”
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Chief Justice Marshall gave the opinion of the Court.?
“The questions presented,” he said, ‘“are of great
magnitude, and may be truly said vitally to affect the
Union.” The counsel for the State contend, he con-
tinued, that the Court is excluded from inquiry whether
the laws and Constitution of the United States have been
violated by the judgment of a State Court. “They
maintain that the Nation does not possess a department
capable of restraining peaceably, and by authority of
law, any attempts which may be made, by a part, against
the legitimate powers of the whole; and that the Gov-
ernment is reduced to the alternative of submitting to
such attempts, or of resisting them by force.” “If such
be the Constitution,” the Chief Justice determinedly
said, “it is the duty of the Court to bow with respect-
ful submission to its provisions. If such be not the
Constitution, it is equally the duty of this Court to
say so, and to perform that task which the American
people have assigned to the Judicial Department.”
Thereupon, in an opinion which became one of the chief
bulwarks of American unity, the Court held that its
jurisdiction under the Constitution, in all criminal cases
arising in State Courts in which a Federal question was
involved, was undeniable and supreme. This decision,
supplementing that in Martin v. Hunter, five years
before, forever settled, so far as the Court was con-
cerned, the validity of its appellate jurisdiction over
State Courts under the provisions of the Judiciary
Act. Having thus denied Virginia’s contention that
it had no jurisdiction on the writ of error, the Court
proceeded to determine the merits of the decision made
by the Virginia Court. The points involved were two-
fold; first, whether the Act of Congress, properly con-

1 Judge Story wrote, Feb. 28, 1821: “We have had some very interesting con-
stitutional questions argued at this Term. The only one which has yet excited
much attention is one from Virginia — it is not yet decided.” Story, I, 897.
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strued, authorized the sale of lottery tickets in States
where such sale was forbidden by State law; second,
whether Congress had any constitutional power to
authorize such sale. Counsel for Virginia declining to
take part in the argument on the merits, and it appearing
that a decision of the questions would affect various other
cases already arisen or about to occur in other States, the
Court “deemed it necessary to hear an argument, before
it pronounced judgment on the merits.” On March £,
Daniel Webster argued in denial of the power of Con-
gress and against the interpretation of the statute con-
tended for by Cohens, arguing not as counsel employed
by Virginia ‘“but in consequence of his being counsel
for the State of New York in a similar case.” ! Cohens’
side was argued by David B. Ogden and William Wirt.
On Monday, March 5, three days after the argument,
the Court decided the case on the merits in favor of the
State of Virginia, holding that Congress did not intend
to authorize sale of tickets in Virginia, even if it had
the power so to do.? The Court found it unnecessary
to decide as to the power of Congress, though Marshall
uttered several dicta which implied the existence of such
a power in cases involving functions of a National na-
ture. Thus, Virginia, though losing the case on the
jurisdictional question, won it on the merits — “a singu-
lar result of their assuming an unexampled latitude

1 See National Intelligencer, March 28, 1821.

3 It is interesting to note that lotteries were involved in several cases about this
time. In Brent v. Davis, 10 Wheat. 895, in 1825, involving another City of Wash-
ington lottery, the Court intimated its views of the general subject saying: “‘How-
ever questionable may be the policy of tolerating lotteries, there can be no question
respecting the policy of removing, as far as possible, from those who are concerned
in them, all temptation to fraud.” In Clarke v. City of Washington, 12 Wheat. 40,
in 1827, argued by Webster, Wirt and Walter Jones against Thomas Swann, the
city was held liable to pay $150,000 in prizes — a decision which practically put
an end to this method of paying for public improvements in Washington. See
National Intelligencer, Jan. 81, Feb. 8, 1827; United States Telegraph, Feb. 5, 1827;

Niles Register, XXVIII, 148. See also other lottery cases, Corporation of Washington
v. Young, 10 Wheat. 408; Shankland v. Washington, 5 Pet. 390.
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of jurisdiction,” said the Washington Gazette. This
course, which we do not ascribe to artifice, seems the
more dangerous, as it tends to lull the States into ac-
quiescence with their assumptions.” !

To the Republicans, the decision as to jurisdiction
and the language of Marshall’s opinion came now as a
climax to the continual march of encroachment by the
Court on the sovereignty of the States, and they seri-
ously believed that the fundamental doctrines on which
the Union was based were in grave peril of destruction.?
‘““We had no manner of doubt as to the result,”” said Niles
Register, ““that the State sovereignty would be taught
to bow to the Judiciary of the United States. So we go.
It seems as if almost everything that occurs had for its
tendency that which every reflecting man deprecates.”
The Richmond Enquirer spoke of the opinion, “so impor-
tant in its consequences and so obnoxious in its doc-
trines”, and said that ‘“the very title of the case is
enough to stir one’s blood.” It feared that “the Judici-
ary power, with a foot as noiseless as time and a spirit as
greedy as the grave, is sweeping to their destruction the
rights of the States. . . . These encroachments have
increased, are increasing and ought to be diminished” ;

“and it advocated a repeal of the fatal Section of the
Judiciary Act as “the most advisable and constitutional
remedy for the evil.” A leading Ohio paper spoke of

1 Washington Gazette, March 22, 23, 24, 1821; National Intelligencer, March
15, 1821; Liberty Hall and Cincinnati Gazette, March 21, 1821. The Norfolk
(Va.) Herald said, March 81, 1821: “The high importance of the decision . . .
makes it our duty to publish it in full. . . . We can assure our readers, however,
that we could give them nothing better.” The decision in Virginia’s favor was
lamented by those who favored lotteries, and the following singular criticism
appeared in a letter in the National Intelligencer, March 14, 1821, deploring the
decision: ‘‘However much this opinion of the learned Judge may accord with
justice, it cannot but be regretted by every liberal and unprejudiced man. A
great check is thus given to the improvement of the city,” which, it was said,
depended on its lotteries.

2 Niles Register, XX, March 17, 1821; Rickmond Enguirer, March 23, April 6,
1821.
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““the alarming progress of the Supreme Court in sub-
verting the Federalist principles of the Constitution and
introducing on their ruins a mighty consolidated empire
fitted for the sceptre of a great monarch”; and it con-
tinued : “That the whole tenor of their decisions, when
State-Rights have been involved, have had a direct
tendency to reduce our governors to the condition of
mere provincial satraps, and that a silent acquiescence
in these decisions will bring us to this lamentable re-
sult, is to us as clear as mathematical demonstration.”
Letters in many papers said that : ¢ The Judges are pro-
gressively widening the sphere of their duties so as to
swallow up almost every other influence in the Nation
in that of the General Government. The cases of the
Town of Pawlett, Dartmouth College, Maryland and Mc-
Culloch, and Cohens and Virginia, have each developed
some new principle of Federal jurisdiction, not before
supposed to exist. The principle of each of these cases,
it may be said, sprung upon the States, without an op-
portunity afforded them to consider and combat the
doctrines involved. They have not originated in pub-
lic legislative provisions, publicly enacted, upon a
theatre where public opinion can be felt, but have
started up as from a lurking place, concealed under
enactments made, it is conceived, for very different pur-
poses. Among the most serious objections that I feel
to the principles of these cases is that each asserts a
power in the government of the Union to cherish and
protect a different species of corporation. I do not
believe that the framers of the Constitution intended to
commit to the National Government the protection of
corporate towns, colleges, banks or lottery offices. It
is, nevertheless, very evident that, by attaching to the
General Government all these establishments, its power
and influence is greatly strengthened.” Well indeed
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may our wisest and best men deprecate the strides that
are made, and have been making, towards cleaving down
the State Sovereignties, and erecting upon their ruins a
consolidated oligarchy.” !

The most effective and vigorous attacks upon the
Cohens decision again came naturally from Virginia,
and particularly from Judge Spencer Roane of the Court
of Appeals. Roane had first tried to persuade James
Madison to write a public criticism of the case; but
the latter declined to undertake the task of ‘‘unravel-
ling the argument applied by the Court.” 2 Though
concurring with Roane in his fear of the consolidating
tendency of the Court, Madison disagreed with his
advocacy of a repeal of the appellate power of that
Court from State Courts. While the latitude of juris-
diction assumed was to be regretted, he wrote to Roane,
nevertheless it was ‘“less formidable to the reserved
sovereignty of the States than the latitude of power
which it has assigned to the National Legislature.”
But that the Supreme Court must be the final arbiter of
questions arising in the States under the Federal Consti-
tution and laws, Madison felt almost as strongly as
Marshall himself. ‘“The Gordian knot of the Constitu-
tion seems to be in the problem of collision between the
Federal and State powers, especially as eventually
exercised by their respective tribunals. If the knot
cannot be untied by the text of the Constitution, it
ought not certainly to be cut by any political Alexan-
der,” he wrote, and while the Constitution should be

1 Liberty Hall and Cincinnati Gazette, April 16, 1821; later June 18, 1821, in a
six-column article on the case, it said that the decisions of the Court had “given
alarm. . . . Consolidation of these States is the signal of the loss of their liberties.”
Letters from ‘“Hampden” in Western Herald, Oct. 6 to Nov. 24, 1821.

* Madison, IX, letters to Spencer Roane, May 6, June 29, 1821. For effective
criticism of the doctrines of the Cokens Case, see New Views of the Constitution
(1828), by John Taylor; see also Construction Construed (1820), by John Taylor;
and John Taylor correspondence in Jokn P. Branch Historical Papers (June, 1908).
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construed as far as possible so as ‘“‘to obviate the
dilemma of a judicial rencounter or a mutual paralysis”,
nevertheless, “on the abstract question whether the
Federal or the State decision ought to prevail, the
sounder policy would yield to the claims of the for-
mer.”” ! Roane, himself, accordingly, undertook the
onslaught on the Cokens Case by two series of letters
published in the Washington Gazette under the name of
‘“Hampden”, and in the Richmond Enquirer under the
name of “Algernon Sidney”, in April, May and June,
1821.2 ““A most monstrous and unexampled decision”,
he termed it. ‘It can only be accounted for from that

1 Writing to Joseph G. Cabell, eight years later, Sept. 7, 1829, Madison referred
to his correspondence with Roane, and said: “A political system that does not
provide for a peaceable and effectual decision of all controversies arising among the
parties is not a Government, but a mere Treaty between independent nations,
without any resort for terminating disputes but negotiations, and that failing, the
sword. . . . In the years 1819 and 1821, I had a very cordial correspondence with
the author of Hampden and Algernon Sidney. . . . I was induced in my last
letter to touch on the necessity of a definitive power on questions between the U. S.
and the individual States, and the necessity of its being lodged in the former, where
alone it could preserve the essential uniformity.”

Writing to Thomas Jefferson, June 27, 1823, Madison said: ‘‘Believing as I
do, that the General Convention regarded a provision within the Constitution for
deciding in a peaceable and regular mode all cases arising in the course of its opera-
tion, as essential to an adequate system of government; that it intended the au-
thority vested in the Judicial Department as a final resort in relation to the States
for cases resulting to it in the exercise of its functions . . . and that this intention
is expressed by the Articles declaring that the Federal Constitution and laws shall
be the supreme law of the land and that the Judicial Power of the United States
shall extend to all cases arising under them; believing, moreover, that this was the
prevailing view of the subject when the Constitution was adopted, and put into
execution; that it has so continued through the long period which has elapsed, and
that even at this time an appeal to a National decision would prove that no general
change has taken place: thus, believing, I have never yielded my original opinion
indicated in the Federalist, No. 89, to the ingenious reasonings of Col. Taylor against
this construction of the Constitution.” Madison, IX.

2 See letters of Algernon Sidney in Richmond Enguirer, May 25, 29, June 1, 5,
8, 18, 21, republished in many newspapers of the day, and recently in John P. Branch
Historical Papers (June, 1906). Niles Register said July 7, 1821 :) “The decision
. . . still claims the attention of some of our ablest writers, and the correctness of
it is contested with a fine display of talents and profound reasoning by ‘Algernon
Sidney’ in the Richmond Enquirer and ‘Hampden’ in the Washington City Gazette —
to which we refer those who are not already satisfied on the subject. For ourselves,
though not exactly prepared to submit, it seems as if it were required that all who
do not subscribe to their belief in the infallibility of that Court are in danger of
political excommunication.”
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love of power which all history informs us infects and
corrupts all who possess it, and from which even the
upright and eminent Judges are not exempt”; and he
referred to the Court’s extravagant pretensions” and
‘““zenith of despotic power.” He advocated a repeal of
the Twenty-Fifth Section, which, he said, showed an
‘“ unwarrantable jealousy of the State Judiciaries and
finds nothing to warrant it in the Constitution.”” These
series of articles were republished in full in many South-
ern and Western newspapers and produced a profound
effect upon the community.! Another virulent set of
letters appeared in the Richmond Enquirer in May, June
and July, 1821, by a writer under the pen name of
“Somers”, attacking the Court and its alleged political
prejudice and bias and the ascendancy of the Chief
Justice.? “The opinion must excite alarm in the mind
of every man who feels any attachment to the independ-
ence of the States,” he declared. ‘“There never was
an opinion which contained as many principles of
vital importance to the chartered rights of a free people.
The fears of some of our wisest statesmen, so loudly
expressed at the adoption of the Constitution, are more
fully realized; and consolidation with all its terrors
comes forth under the high sanction of the Supreme
Judiciary. . . . A death blow has been aimed at the
very existence of the States. . . . If the independence
of the States is anything but a name, a revolution has
been effected in our country, and we no longer enjoy
that Constitution which our fathers have given us, — a
revolution not the less to be dreaded because it is ac-
complished without the noise of arms, or because it

1See the “Hampden” series from the Washington Gasette, republished in full
by the Western Herald in Ohio, Oct. 6, 18, 20, 27, Nov. 8, 9, 17, 24, 1821 (the
editor stating erroneously that the letters were written “by a plain and practical
Republican farmer residing in the State of Ohio ).

? See Richmond Enguirer, May 185, 22, June 1, 12, 19, 29, July 18, 1821.
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approaches us in the insidious shape of a construction,
and not in the avowed forms of usurpation. Let us
consider this as a salutary warning of what they are
to expect from the impartial tribunal of a Federal
Court. . . . The Supreme Court, by the latitude of
construction in which they have indulged, have rendered
the Constitution the sport of legal ingenuity. No one
measure has made so alarming a breach in our political
institutions as this opinion.” ! Jefferson wrote to
Roane, suggesting the publication of his letters in
pamphlet form, and stating that he would then send
them to friends in the different States, “in the hope of
exciting others to attend to this case, whose stepping for-
ward in opposition would be more auspicious than for
Virginia todo it. I should expect that New York, Ohio,
and perhaps Maryland might agree to bring it forward,
and the two former being Anti-Missourians might recom-
mend it to that party.” 2 Writing to Nathaniel Macon,
October 20, 1821, Jefferson continued to impress his
views of the dangerous tendency of the Court: “Our
Government is now taking so steady a course as to show
by what road it will pass to destruction, to wit, by con-
solidation first, and then corruption, its necessary conse-
quence. The engine of consolidation will be the Federal
Judiciary, the two other branches the corrupted and
corrupting instruments.”” To James Pleasants, he
wrote, December 26, as to the ““difficult task in curbing
the Judiciary in their enterprises on the Constitution.”
After considering various other remedies, he said that a
more immediate effect could be produced by a *“joint
protestation of both Houses of Congress that the doc-

1 Echoes of these attacks were also heard in a few places in the Northern States,
more especially in New York, where DeWitt Clinton supported the view taken by
Virginia; see Chief Justice Marshall and Virginia, by William W. Dodd, Amer.
Hist. Rev. (1906), XII.

2 Roane Correspondence, in John P. Branch Historical Papers (June, 1905), letter
of Jefferson to Roane, June 25, 1821.
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trines of the Judges in the case of Cohens, adjudging a
State amenable to their tribunal, and that Congress can
authorize a corporation of the District of Columbia to
pass any Act which shall have the force of law within
a State, are contrary to the provisions of the Constitu-
tion of the United States. This would be effectual ; as
with such an avowal of Congress, no State would permit
such a sentence to be carried into execution within its
limits.” ! Of the methods suggested by Jefferson for
the reform of the Court and its conduct, a description
will be given in a subsequent chapter. Neither Jeffer-
son’s pronounced views nor his proposed remedies
seemed, however, sufficiently drastic to Roane, the
more radical. “The career of the High Court must be
stopped or the liberties of our country are annihilated,”
he wrote in December, but ‘“Jefferson and Madison
hang back too much in this great crisis. Jefferson at
least ought to do, in regard to republicanism and
republicans, what one of the French literati did in regard
to the French language. Being on his deathbed and .
surrounded by friends, one of them sinned against the
purity of that language, whereupon the sick man cor-
rected him with great energy. One of his friends seem-
ing surprised that he should do this, under his extreme
situation, he replied with increased energy, that he
would defend the purity of the French language with
his last gasp, and instantly expired.”* In Roane’s

1To Archibald Thweat, he wrote, Dec. 24, 1821, referring to his previous letter
to William C. Jarvis, of Sept. 28, 1820, “in which letter I formally combatted his
heretical doctrine that the Judiciary is the ultimate expounder and arbiter of all
constitutional questions.” See also letter of Jarvis to Jefferson, Oct. 16, 1820,
Jefferson Papers, Mass. Hist. Soc. Coll. And letter of Jefferson to John Taylor,
Feb. 14, 1821, ibid., stating that Taylor’s book on the Constitution ‘‘pulverizes
the Judges on bank taxation and of the 5 lawyers on lotteries. This last act of ve-
nality (for it cannot be of judgment) makes me ashamed that I was ever a lawyer.”

? Roane Correspondence, in Jokn P. Branch Historical Papers (June, 1905), letters
to Archibald Thweat, Dec. 11, 24, 1821. Roane wrote previously to Thweat,
Dec. 11, 1821: “The Governor’s patriotic message on the subject of the Supseme
Court has been very well received by the republicans here, in consequence of the
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view, the State of Virginia itself should act and should
advocate Constitutional Amendments to curb, if not
abolish, the Court. This, however, was farther than
Virginia was willing to go; and though resolutions were
introduced advocating these radical measures, the Vir-
ginia Legislature finally decided to take no action in the
matter.!

Meanwhile, the Court found many defenders in the
press at the North, amongst the ablest of whom was
Henry Wheaton of New York, who wrote: “Very able
and professional men are satisfied that the whole argu-
ment against the jurisdiction of the Supreme Court has
been completely demolished in the opinion delivered by
Chief Justice Marshall . . . and certainly it bears the
strongest marks of his acute and enlarged mind, which
when it applies itself to the interpretation of the funda-
mental law, soars above the ordinary element of a Judge
and technical lawyer and displays the wisdom and skill
of a great law-giver.” 2 In the South as well, the

public mind having been somewhat prepared on the subject. But such is the apa-
thy of the times, and the dearth of talents in the Legislature, that I doubt whether
anything will be done by that body. Certainly not, I expect, unless they should
be aided by some of our veteran statesmen.

1 There was a difference of opinion “as to the expediency of a remonstrance at
that time, the general mind of the State being then under extraordinary excitement
by the Missouri question.” . .. ‘But this case is not dead, it only sleepeth,”
wrote Jefferson to Judge William Johnson, June 12, 1823; and he further said that
Roane’s Algernon Sidney letters “appeared to me to pulverize every word which
had been delivered by Judge Marshall of the extra-judicial part of his opinion; and
all was extra-judicial except the decision that the Act of Congress had not purported
to give to the corporation of Washington the authority claimed by their lottery law
of controlling the laws of the States within the States themselves. The practice
of Judge Marshall of travelling out of his case to prescribe what the law would be
in a moot case not before the Court is very irregular and very censurable. . .
The States supposed by their Tenth Amendment, they had secured themselves
against constructive powers. They were not lessoned yet by Cokens Case, nor aware
of the slipperiness of the eels of the law.” The New York Evening Post, Feb. 14,
1822, quoted the New York American as to resolutions pending in the Virginia Leg-
islature on the Cohens Case: *“They amount to nothing less than a serious prop-
osition to dissolve the Republic, to introduce anarchy in the place of the beautiful
order that is now established.”

2 New York American, May 8, 1821; Southern Pairiot, March 81, 1821. A
series of letters under the name of * Fletcher of Saltoun”, in the Richmond Enguirer,



20 THE SUPREME COURT

opinion was eloquently supported, notably by the
Southern Patriot in Charleston, which said that: “Such
illustrations of the true theory and intention of the
Constitution are of the highest public utility. They
reconcile the people to the exercise of a power which
they are apt to view with a spirit of jealousy. . . .
That branch of the opinion of the Court which regards
the question of jurisdiction presents one of the best
connected and most vigorous constitutional arguments
that we have seen ;”’ and a week later, it commented on
the jealousy of the Court by Virginia as, “not a little
remarkable”, and said that that State seemed unneces-
sarily more sensitive on her rights than the rest of the
States, that ‘consolidation was a chimera that haunted
the imagination of those unfriendly to the Constitution
at the period of its adoption”, that no part of State
sovereignty had ever yet been lost and that only pre-
tensions destructive of the integrity of Federal authority
had been repressed. Very wisely, it pointed out that
the practice of disputing repeatedly the decisions of the
Court had the effect to diminish respect for it.

The criticisms launched against his opinion were
hotly resented by Chief Justice Marshall, who wrote
to Judge Story that: ‘“The opinion of the Supreme
Court in the Lottery Case has been assaulted with a
degree of virulence transcending what has appeared
on any former occasion . . . but I think for coarse-
ness and malignity of invention, Algernon Sidney sur-
passes all party writers who have ever made preten-
sions to any decency of character. There is on this
subject no such thing as a free press in Virginia, and
of consequence the calumnies and misrepresentations
June 22, 26, July 8, 6, 1821, assailed this New York American article, stating: “It
is not the least alarming symptom of these tranquil times that a judicial decision

which has struck a vital blow at the independence of the States has, by some, been
received with adulation, and by others submitted to as oracular.”
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of this gentleman will remain uncontradicted and
will by many be believed to be true. He will be sup-
posed to be the champion of State-Rights, instead of
being what he really is, the champion of dismember-
ment.”” Later, Marshall wrote to Story, saying:
“I send you the papers containing the essays of Al-
gernon Sidney. Their coarseness and malignity would
designate the author if he was not avowed. The
argument, if it may be called one, is, I think, as weak
as its language is violent and prohx. . .. In sup-
port of the sound principles of the Constitution and
of the Union of the States, not a pen is drawn. In
Virginia, the tendency of things verges rapidly to the
destruction of the government, and the reéstablish-
ment of a league of sovereign States. I look else-
where for safety.”! The situation, Marshall rightly
attributed largely to the influence of Thomas Jef-
ferson, and he expressed his personal views of the
latter with some acerbity: ‘“For Mr. Jefferson’s opin-
ion as respects this department, it is not difficult to
assign the cause. He is among the most ambitious,
and I suspect among the most unforgiving of men.
His great power is over the mass of the people, and
this power is chiefly acquired by professions of de-
mocracy. Every check on the wild impulse of the
moment is a check on his own power, and he is un-
friendly to the source from which it flows. He looks,
of course, with ill will at an independent Judiciary.
That in a free country with a written Constitution
any intelligent man should wish a dependent Judi-
ciary, or should think that the Constitution is not
a law for the Court as well as the Legislature, would
astonish me if I had not learnt from observation

1See letters of June 15, July 18, Sept. 18, 1821, in Mass. Hist. Soc. Proc., £d
Series, XIV.
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that with many men the judgment is completely con-
trouled by the passions. The case of the mandamus
may be the cloak, but the batture is recollected with
still more resentment.” On September 18, having
heard that Hall, the editor of the American Law Jour-
nal, had been requested to publish the ‘“Sidney”
letters, Marshall wrote to Story, inferring that Jef-
ferson was the instigator of such republication, and
stating that Jefferson’s ‘““settled hostility to the Ju-
dicial Department will show itself in that and in every
other form which he believes will conduce to its ob-
ject”,! and after giving his views as to the course
the editor should pursue, Marshall concluded by
prophesying that an attempt would be made in Con-
gress to repeal the obnoxious Twenty-Fifth Section:
“A deep design to convert our government into a
mere league of States has taken strong hold of a power-
ful and violent party in Virginia. The attack upon
the Judiciary is in fact an attack upon the Union.
The Judicial Department is well understood to be
that through which the government may be attacked
most successfully, because it is without patronage,
and of course without power. And it is equally well
understood that every subtraction from its jurisdic-
tion is a vital wound to the government itself. The
attack upon it, therefore, is a masked battery aimed
at the government itself. The whole attack, if not
originating with Mr. Jefferson, is obviously approved
and guided by him. It is therefore formidable in

1 This gentleman ‘“‘has several motives; and it is not among the weakest that
the department would never lend itself as a tool to work for his political power.
The Batture will never be forgotten. Indeed, there is some reason to believe that
the essays written against the Supreme Court were, in a degree at least, stimulated
by this gentleman, and that although the coarseness of the language belongs
exclusively to the author, its acerbity has been increased by his communications
with the great Lama of the mountains. He may therefore feel himself in some
measure required to obtain its republication in some place of distinction.”
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other States as well as in this, and it behooves the
friends of the Union to be more on the alert than they
have been. An effort will certainly be made to re-
peal the 25th Sec. of the Judicial Act.”

That Marshall’s apprehensions of a move in Con-
gress against the Court were amply justified was
seen, when, in the following winter session of 1821-
1822, there began a series of Congressional attacks
upon the Court’s powers and jurisdiction which con-
tinued for ten years (a full description of which is
given in a later chapter). The Court itself, however,
was not deterred from adhering to its determined
stand in behalf of the supremacy of the National
law, in spite of the increasing evidence of State op-
position to the Judiciary; and it gave another ex-
ample of its Nationalistic policy, when, in McClung
v. Silliman, 6 Wheat. 598, decided only eleven days
after the Cohens Case, it denied the right of a State
Court to issue a writ of mandamus to a Federal of-
ficial (the Register of the Government Land Office).
This case again evoked criticism, due to the language
of Judge Johnson (himself a Republican) in the open-
ing words of his opinion: “This case presents no or-
dinary group of legal questions. They present a strik-
ing specimen of the involutions which ingenuity may
cast about legal rights, and an instance of the grow-
ing pretensions of some of the State Courts over the
exercise of the powers of the General Government.” Re-
ferring to this comment, a writer ‘in the Richmond En-
quirer sarcastically asked a few months later: “After
the Supreme Court of the United States had asserted
through the lips of the Chief Justice its right of juris-
diction over a State in the case of Cohens v. The State
of Virginta — which of the Judges was it who, on an-
other occasion, spoke with a sort of sneer of that case
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being a new evidence of the growing pretensions of
these State Governments? Was this Judge one of
those who formerly passed for a Republican? Was he
raised to the Bench by Thomas Jefferson on account
of his reputed attachment to the principles of ’98
and '99? Was it for him to venture this contemp-
tuous kick at the ‘sick lion’?”’?

An echo of the Cohens decision was heard in Con-
gress, the next year, when a seemingly harmless bill
to incorporate the United States Naval Fraternal
Association, for relief of families of deceased naval
officers, was defeated, through fear that the Supreme
Court would construe too broadly the power of Con-
gress to authorize such a corporation to operate with-
in the States.? Archer of Virginia stated that: “It
was not the arbitrary or even despotical authority
asserted over the District which was contested, but
the competency to pervert it to a coextensive au-
thority over the Union.” The State-Rights advo-
cates had heard the right of Congress to incorporate
a bank upheld by the Court, and had listened to re-
marks of Chief Justice Marshall in the Cohens Case
as to the possible power of Congress to authorize
other corporations to extend their functions, if of a
National nature, into the States, and they were un-
willing to run any further risk by giving a National
charter, even to a philanthropic relief association.

1 For editorials and quotations from numerous other newspapers, continuing
the attack upon the Court for its decision in the Cohens Case, see Richmond En-
quirer, July 27, Aug. 7, 14, 17, 31, Sept. 4, 25, 1821.

2 17th Cong., 2d Sess., Dec. 20, 1822, Jan. 6, 7, 8, 1823. The bill was defeated
in the House by a vote of 65 to 91.



CHAPTER FOURTEEN

INTERNATIONAL LAW
1816-1822

WHILE during these seven years, from 1816 to 1822,
the Court was laying deep the foundations of American
constitutional law, it was at the same time becoming
a potent factor in the history of the foreign relations
of the country, by reason of the firmness with which
it insisted on the strictest fidelity of the United States
to the provisions of treaties, and on the honest observ-
ance by neutrals of their international duties.! And
the large number of cases involving international and
prize law, which were decided at the 1822 Term, afforded
striking proof of the importance of this phase of the
Court’s work. At the very outset of the Term, the
development of international law, however, sustained
a severe loss in the sudden death of the most eminent
advocate in that branch of law — William Pinkney.?
“We all lament the death of Mr. Pinkney as a loss to the
profession generally, and most especially to that part
of it which is assembled in this room. We lament it
too as a loss to our country,” said Chief Justice Mar-

1 Marshall wrote to Rufus King, May 5, 1802: “The National tribunal, I hope,
will continue to manifest in the exposition of the treaty of peace that share of pru-
dence which is required by justice and which can alone preserve the reputation of
the Nation.” King, III; see The Part taken by Courts of Justice in the Develop-
ment of International Law, by Simeon E. Baldwin, Yale Law Journ. (1900), X.

2 Pinkney died, Feb. 25, 1822, from apoplexy brought on by overwork in the
argument of Ricard v. Williams, 7 Wheat. 59. Rufus Choate wrote: “I heard
his last great argument, when, by his overwork, he snapped the cord of his life.
His diction was splendidly rich, copious, and flowing. Webster followed him, but

I could not help thinking he was infinitely dry, barren and jejune.” Reminis-
cences of Rufus Choate (1860), by Edward G. Parker.
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shall, when the Court paid the very unusual tribute of
adjourning on the news of Pinkney’s death;! and his
contemporaries at the Bar did not stint their recognition
of Pinkney’s supreme leadership. ““He died literally in
harness. . . . The void will never be filled that he has
left,” wrote John Randolph.? “It seems undisputed
that he was deservedly the head of the Bar,” wrote
Rufus King. ‘“Some days ago, speaking of himself,
he said that he found he was obliged to give more time
and labour to his profession than formerly, that he
considered himself at the head of the Bar, and being
resolved to continue so, he found it necessary to be
most diligent and laborious, in preparing himself to ap-
pear before the Court.”? William Wirt wrote: “Poor
Pinkney, he died opportunely for his fame. It could
not have risen higher. . . . He was a great man. On
a set occasion, the greatest, I think, at our Bar. . . .
He was an excellent lawyer; had very great force of
mind, great compass, nice discrimination; strong and
accurate judgment; and for copiousness and beauty of
diction was unrivalled. He is a real loss to the Bar.” ¢
And Pinkney’s devoted admirer, Judge Story, wrote:
“His genius and eloquence were so lofty, I might almost

1The following entry was ordered to be made on: the minutes of the Court
(7 Wheaton, v) : “The Court being informed that Mr. Pinkney, a gentleman of the
Bar, highly distinguished for his learning and his talents, departed this life last
night in this city, the Judges have determined, as a mark of their profound respect
for his character, and sincere grief for his loss, to wear crape on the left arm for the
residue of the Term; and to adjourn for the purpose of paying the last tribute to
his remains, by attending them from the place of his death.” While the Court was
at this time accustomed to wear crape in memory of its deceased Judges, this was

the first time, so far as it appears, when they did so in honor of a member of the
Bar.
* Life of John Randolph (1851), by Hugh A. Garland, II, 170.

3 King, VI, letter of Feb. 26, 1822. In 8 Cranch (1812-1818), of the forty-six
cases in which names of counsel are given, Pinkney argued in exactly one half. For
most striking instances of the reliance placed on Pinkney by other counsel at the
Bar, see interesting unpublished letters of Wirt to L. E. Stanboch, March 16, April
7, 1820, regarding the arguments of The Amiable Isabella, 6 Wheat. 1, in Wirt Papers
MSS.

4 Wirt, 11, letters of Oct. 18, 1818, May 9, 1822.
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say so unrivalled, his learning so extensive, his ambition
so elevated, his political and constitutional principles
so truly just and pure, his weight in the public councils
so decisive, his character at the Bar so peerless and
commanding, that there seems now left a dismal and
perplexing vacancy. His foibles and faults were so
trifling or excusable in comparison with his greatness,
that they are at once forgotten and forgiven with his
deposit in the grave. His great talents are now univer-
sally acknowledged.”! ‘“The lamented demise of Mr.
Pinkney,” said the National Intelligencer, ‘“has left so
large a space at the Bar of the Supreme Court that it
will probably induce many distant gentlemen of the
profession to attend the Terms of the Court regularly,
who have heretofore attended only occasionally.”?
While Pinkney’s fame had been enhanced by his great
constitutional arguments, it was on the development of
international law that he had left his deepest impress.
For this branch of practice was little known to the pro-
fession in general,® and it was largely by the aid of
arguments of great counsel like Pinkney, Wirt, Webster,
Joseph Hopkinson, Samuel Dexter, John Sergeant,
David B. Ogden, Henry Wheaton and William H.
Winder that Marshall and Story were enabled to create
and embody in a masterly series of opinions that dis-
tinctively American conception of international, prize
and admiralty law, which developed during these years

1 Story, I, 415, Feb. 28, 1822. A contemporary wrote in the North American
Review, XXIV: “To the time of his last appearance in Washington, the Court-
room was always thronged with the wise, the learned, and the fashionable, when it
was known that he was to speak; and he uniformly riveted the attention of his
auditors through the technical details of his longest and dryest arguments.”

2 National Intelligencer, March 23, 1822.

31n 1817, in The Dos Hermanos, 2 Wheat. 77: “The Court cannot but watch
with considerable solicitude irregularities which so seriously impair the simplicity
of prize proceedings and the rights and duties of the parties. Some apology for
them may be found in the fact that from our having been long at peace, no oppor-
tunity was afforded to learn the correct practice in prize causes. But that apology
no longer exists.”
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between 1815 and 1822.! Since European treatises
on this branch of the law were mostly antiquated, and
since Lord Stowell’s famous decisions in England were
so tinged by the illegal attitude of the English Govern-
ment in the Napoleonic wars that they failed to repre-
sent the true state of the law and could not be consist-
ently followed in this country, it became necessary for
the American Courts to formulate doctrines of inter-
national law which should more fairly express the rights
and duties of neutrals and of belligerents.? As long
ago as 1807, Marshall had written to District Judge
Peters, congratulating him on publishing his admiralty
decisions.? “If a great system of public law is ever
to prevail on the ocean,” he said, ““it must, in analogy
to the municipal system, result from decisions and rea-
sonings, appealing through the press to the common
judgment of the civilized world. Heretofore, admiralty
proceedings have been concluded with too little pub-
licity, and without disclosing the privileges on which
they were founded. Naturally, they have been sub-

11t is interesting to note how many of the great lawyers made their first appear-
ance in the Court in prize cases. Thus, Pinkney’s first appearance was in 1808 in
a case involving capture of a cargo, Manella v. Barry, 3 Cranch, 415; Hopkinson
appeared first in 1807 in a prize case, Rhinelander v. Insurance Company of Pennsyl-
vania, 4 Cranch, 29; Sergeant in 1816 in The Aurora, 1 Wheat. 86; Wheaton in
1816, in The Antonia Johanna, 1 Wheat. 159; Wirt (after one case in 1816) appeared
in 1817 in The Fortuna, 2 Wheat. 161; Webster made his first appearance in 1814
in The St. Lawrence, and The Grotius, 8 Cranch, 434, 456.

2 John Jay wrote to Trumbull, as to the English Admiralty at an earlier date,
Oct. 27, 1797 : “The delays of the Court of Admiralty do not surprise me. I have
no faith in any British Court of Admiralty, though I have the greatest respect for
and confidence in their Courts of justice, in the number of which those Courts do
not deserve to be ranked (I do not extend this stricture to the Lords of Appeal).”
Life of John Jay (1833), by William Jay, II, 283. John Quincy Adams wrote to
Rufus King, Oct. 8, 1796 : “‘The maritime law of nations recognized in Great Britain
is all comprised in one line of a popular song, ‘Rule, Britannia! Britannia rule
the waves!’ 1 never could find that their Admiralty Courts were governed by
any other code.” J. Q. Adams Writings, 11, 83; and in his Memoirs, Adams wrote
Dec. 19, 1827: “Cannon law is the law of Great Britain. . . . Belligerent, she
tramples upon neutral rights; neutral, she maintains them at the cannon’s
mouth.”

3 Peters Papers MSS, letter to Peters, Sept. 5, 1807.
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stituting for principles the capricious mandates of
power and of belligerent policy. . . . It seems to be
peculiarly necessary, therefore, that neutral tribunals
should be heard on subjects in which neutral nations
are equally concerned. . . . A general practice pur-
suing your example will not be without a beneficial
influence on the conduct of nations on the high seas.”!
And twelve years later, Judge Story, writing to Lord
Stowell in 1819, described the difficulties under which
the Court labored : “The admiralty law was in a great
measure a new system to us; and we had to grope our
way as well as we could by the feeble and indistinct
lights which glimmered through allusions incidentally
made to the known rules and proceedings of an ancient
Court. . . . I hope that a foundation has now been
laid, upon which my successors in America may be able
to build with more ease and security than fell to my
lot.” 2

The conflicting rights of belligerents and of neutrals
presented, during this period in the Court’s history,
a peculiarly difficult problem. So far as the Court
dealt with cases involving the protection of the rghts of
neutrals, it cannot be said to have solved the questions
with entire satisfaction (nor indeed have Courts of the
present day) ; for as was tersely stated by Judge Johnson
in the Atalanta, 3 Wheat. 409: “We find the law of
nations embarrassed with the principle that it is lawful

11n 1815, in Thirty Hogshead of Sugar v. Boyle, 9 Cranch, 191, argued by Harper
against Pinkney, Marshall laid down the American principle as to the authority
of legal decisions on international law.

2 Story, 1, 318, letter of Jan. 14, 1819. The two long notes on the principles and
practice in prize causes inserted (anonymously) at the end of the first and second
volumes of Wheaton's Reports were written by Story, and remain today the basis
of prize law in the United States. Story had written to N. Williams, Aug. 24,
1812: “I have been industriously reading Prize Law and have digested into my
commonplace books everything I could find. . . . I hope the Supreme Court
will have an opportunity to enter largely into its jurisdiction both as an Instance
and a Prize Court.” Ibid., 228.
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to impose a direct restraint upon the industry and
enterprise of a neutral, in order to produce an incidental
embarrassment to an enemy. In its original restricted
application, this principle was of undoubted correct-
ness and did little injury; but in the modern extended
use which has been made of it, we see an exemplification
of the difficulty of restraining a belligerent in the appli-
cation of a convenient principle.”” On the other hand,
the enforcement of the obligations of neutrals was a
problem with which the Court dealt masterfully and
effectively, and in such a way as to affect materially
the foreign relations of the country. For many years,
it became one of the most potent factors in preserving
peaceful relations between the United States and Spain
and Portugal, amid the serious complications which had
arisen out of the revolutions of the Spanish and Portu-
guese colonies in Central and South America. From
the outset of these revolutions, constant violations of
neutrality had taken place with reference to the revolt-
ing South American States; and it is unquestionably
true that conditions in this respect were intolerable.
As has been vividly said: “Ship after ship, armed and
equipped for fighting, cleared from the customhouses
at Baltimore and New Orleans as merchantmen, and
after touching at some port specified in the papers,
would hoist the flag of New Granada or the United
States of Mexico and begin to rob, plunder and destroy
the commerce of Spain. Some, without going through
the form of entering the port for which they had cleared,
would throw off their merchant character, the moment
they were on the high seas, would mount their guns,
raise their flag and prey on the commerce of a nation at
amity with the United States. In other instances,

! Amer. State Papers, For. Rel., IV, 422, letter of De Onis, Minister of Spain, to
Secretary of State, Dec. 80, 1815; History of the People of the United States, by
John Bach McMaster, IV, 872 et seg.
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ships from the revolted provinces, with the flags of
their governments at their mast-heads, would enter
our ports and buy guns, powder and food, enlist men
for the armies, and even take on board as passengers
citizens of the United States who were to serve in the
army of the insurgents. In other cases, blank com-
missions to act as privateers were sent to vessels in
American ports, which were then equipped and manned,
the blanks filled in, and the ships set sail to attack
Spanish commerce, without ever having been near a
port of the Colony issuing the commission.” From
1808 to 1815, diplomatic intercourse between the United
States and Spain had been broken off (for reasons dis-
connected with South American conditions); but as
soon as it was resumed, Spain, with much reason on its
side, demanded that the United States should put an
end to the constant violations of neutrality. Con-
gress and the President recognized the National duty to
comply with the obligations imposed by international
law; and a statute enacted in 1817 strengthened the
old Neutrality Law of 1794, especially by amending it so
as to prevent the fitting out of vessels in our ports with
intent to be employed in the service of ‘“any colony, dis-
trict or people” (the former Law referring only to service
of a “foreign prince or state’’). This legislation, how-
ever, was not enacted without difficulty; for the South
and West were hotly opposed, being mindful of the
antagonistic attitude held by Spain in earlier days with
reference to the opening of the Mississippi River and
the disputes over the boundary of the Louisiana Ter-
ritory. Spanish spoliations on our own commerce also
had not been forgotten. Moreover, owing to the wide-
spread sympathy for the South American Colonies in
their effort to achieve independence, laws like the
Neutrality Act, which might impede their success, were
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felt to be unAmerican; and even after the Act passed
there was a strong pressure for its repeal.! The oppor-
tunities for great financial profits in the sending out of
these privateers also proved such an inducement to
merchants and adventurers to violate the law that the
most determined efforts by the President and by the
Judiciary to enforce international obligations of the
United States became imperative. As Judge Wash-
ington well said, in a charge to the Grand Jury in 1817 :
“It is to be hoped that the strength of the Executive
arm (for the President is vested with very extensive
powers to prevent the perpetration of the offences
above described) and the vigilance of the customhouse
officers, with the codperation of the judicial authorities,
aided by the patriotism of all well-disposed citizens, will
release our country from the unmerited stigma of
secretly taking part in a war which our Government is
unwilling to countenance. I know that plausible pre-
texts are not wanting to palliate these lawless acts, and
even to render them popular, with those who regard
rather the avowed, than the real motive of the
perpetrators of them. The emancipation of an op-
pressed people is urged as an excuse for these military
expeditions. . . . A wilful violation of these laws can
never find an excuse in the motive which induced it,
however we might approve the motive, were the
laws silent on the subject. 1 must, nevertheless,
be permitted to suspect the sincerity of the motive
which is professed in these cases. Search to the bottom,
and it will be found to originate in self-interest, in a
cupidity for that wealth which is torn by power from
the hands of its defenceless owners.”” 2 Since the coun-

1John Quincy Adams in his Memoirs, IV, records, March 17, 1818: “Mr.
Clay pushes for repeal of the laws which trammel the means of giving aid to the
South American revolutionists.”

2 Niles Register, XIII, Nov. 8, 1817. See also Monroe, VI, letters of Aug. 3, and
Sept. 4, 1820, as to neutrality and the duty to enforce the laws.
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try at large was not in sympathy with the enforcement
of its international duty, it became peculiarly incumbent
upon the Courts, and especially the Supreme Court, to
enforce the law with strictness; for both the honor of
the United States and the preservation of its peace with
Spain were at stake. Accordingly, in a long series of
cases extending from 1816 to 1825, and presenting the
greatest variety of facts, the Supreme Court reaffirmed
its well-established doctrine that the taking of a prize
by a ship fitted out or acting in violation of the neutral-
ity of the United States would be held invalid by our
Courts, and restitution of the prize so taken decreed.
By its decisions, ship after ship belonging to Spanish
or Portuguese owners was ordered restored, when
captured by privateers from Venezuela, or the Argentine
Republic, or Carthagena, which had been fitted out or
unlawfully manned or equipped in American ports, or
which brought their prizes into American ports in
violation of law.!

Of this series of cases, the most famous was that of
The Santissima Trinidad, 7 Wheat. 283, argued at
great length by David B. Ogden and William H. Winder,
against Daniel Webster and Littleton Waller Tazewell,
and decided at the 1822 Term. Four questions were
presented : first, whether the captor ship was a public
ship of the United Provinces of Rio de la Plata, and
the Court, through Judge Story, found that she was such
a public ship; second, whether the dispatch of a ves-
sel equipped for war but sent to Buenos Ayres as a
commercial adventure was a violation of our neutrality.

1 See Divina Pastora, 4 Wheat. 52; Esirella, 4 Wheat. 298; Nuesira Signora de la
Caridad, 4 Wheat. 497; Amistad de la Rues, 5 Wheat. 885; Josefa Segunda, 5
Wheat. 888; Bello Corunnes, 6 Wheat. 152; Nueva Anna, 6 Wheat. 193;
La Concepcion, 6 Wheat. 235; Gran Para, 7 Wheat. 471; Santa Maria, 7
Wheat. 480; Arrogante Barcelona, 7 Wheat. 496; Monte Allegre, 7 Wheat. 520,

8.c., 9 Wheat. 616; s.c., 11 Wheat. 429, see Writings of James Monroe (1898),
VI, letter of June 26, 1820; La Nereyda, 8 Wheat. 108; The Fanny, 9 Wheat. 658.

T VOL. H—2
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Judge Story held that: “There is nothing in our laws,
or in the law of nations, that forbids our citizens from
sending armed vessels, as well as munitions of war, to
foreign ports for sale. It is a commercial venture which
no nation is bound to prohibit, and which only exposes
the persons engaged in it to the penalty of confiscation.”
The third point was whether, in case of a capture made
by a public ship whose crew had been augmented in our
ports, in violation of our neutrality, goods so captured
and brought into our ports should be restored to their
former owner. It was held that such augmentation,
being a violation of our neutrality, ‘““infects the captures
subsequently made, with the character of torts, and
justifies and requires a restitution to the parties who
have been injured by such misconduct. It does not
lie in the mouth of wrong-doers, to set up a title derived
from a violation of our neutrality.” The doctrine was
held to apply as well to captures by public ships as by
private ships, and it was further held that, though the
property had been condemned in prize proceedings in
Buenos Ayres, nevertheless, being in custody of our
Courts and litigated here, a foreign Prize Court could
not by its adjudication take away jurisdiction, or
forestall and defeat the judgment of the Courts of
this country. The final decision was in favor of
Webster’s clients; and his argument had done much
to convince the Bar that international law had found
in him as its advocate the fit successor to Pinkney.!
“Tazewell and Webster have been reaping laurels in
the Supreme Court, and I have been — sighing,”
wrote William Wirt. “North of the Potomac, I believe

1 Hugh B. Grigsby in his Discourse on the Life and Character of Littleton Weller
Tazewell (1860), 4345, says that it was Tazewell who had suggested that Webster
be engaged as his associate counsel. “ He ever held the abilities of Mr. Webster
in the highest respect, and when asked on reaching Norfolk after the argument
what he thought of Webster he said . . . he ¢ was excessively clever but a lazy dog.”
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to a man, they yield the palm to Webster; South to
Tazewell.” !

Upon the strained relations existing between Spain
and Portugal and the United States at this time, the
Court further poured judicial balm, by a series of deci-
sions clarifying and enforcing the law as to piracy.
While the problems as to rights and obligations of neu-
trality could arise only where Governments were in-
volved whose independence or belligerency had been
recognized by the United States, and while such recogni-
tion had been given by the United States to many of the
Spanish revolting Colonies, there were other revolution-
ary movements in Mexico and South America which had
not attained such a status as to warrant recognition.?
Moreover, owing to the general disturbed conditions
in the Western Hemisphere and to the temptations for
pecuniary gain, marauding on the sea conducted by
persons sailing under no recognized flag, by mutineers,
and by private adventurers from ports of the United
States, had become deplorably common during the
years 1817 to 1822. Such acts constituted nothing but
piracy ; and again Spain made violent protests to the
United States Government against the toleration
shown here towards such illegal acts. The conditions
were described by Judge Story in an address to the
Grand Jury in 1820: “This offense (piracy) has in
former times crimsoned the ocean with much innocent
blood, and in its present alarming progress threatens
the most serious mischiefs to our peaceful commerce.
It cannot be disguised, that at the present time there
are hordes of needy adventurers prowling upon the

1 John Randolph wrote : “Tazewell is second to no other man that ever breathed ;
but he has taken almost as much pains to hide this light under a bushel as Pinkney
did to set his on a hill. He and the Great Lord Chief are in that, par-nobile; but
Tazewell in point of reputation is far beyond Pinkney and Marshall.” Wirt, 11, 137.

2 See Moore’s International Law Digest, 1, 67-96.
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ocean, who, under the specious pretext of being in the
service of the Patriot Governments of South America
commit the foulest outrages. Being united together
by no common tie but the love of plunder, they assume
from time to time the flag of any nation, which may
best favor their immediate projects; and depredate,
with indiscriminate ferocity, upon the commerce of
the neutral world, regardless of the principles of law
and dictates of justice.” “The practice is so obvious
and dishonorable to the United States, as well as per-
nicious in its consequences, that it must be suppressed,”
wrote President Monroe to John Quincy Adams, then
Secretary of State.! Ntiles Register asked: “When is
this miserable business — this wretched privateering
piracy, which so much corrupts the morals of sea-faring
men and leads them into every excess, terminating so
often in murder and punishment by the executioner, to
end? The ‘patriot’ service as of late fitted for in some
ports of the United States is a disgrace to the country,
but unhappily it has been so managed in general as to
elude our laws intended for its suppression.”” Thomas
Jefferson wrote to the Portuguese Minister: “The late
piratical depredations which your commerce has suf-
fered, as well as ours, and that of other nations,
seems to have been committed by renegado rovers of
several nations, French, English, Americans, which
they, as well as we, have not been careful enough to

1 Monroe, letters of June 26, July 24, 1820; Jefferson, XII, letter to Correa, Oct.
24, 1820; Niles Register, XVI, XVII, XVIII, passim in 1819—20. See also letter
from George McNeill, in Baltimore, to Thomas Ruffin, July 8, 1819; Papers of
Thomas Ruffin (1918). *‘There is much distress here, but it is confined chiefly to
adventuring and not to the regular merchants, but the whole community is more
or less affected by them — they are of three classes — 1st, speculators in U. S.
Banks; 2d, pirates, called South American or patriot privateers; 8d, traders in
the African Slave trade in connection with the privateers. That infamous trafick-
ing and plundering has been carried on to a great extent — most of the parties are
now, however, reaping part of their reward, infamy and ruin stares them in the
face; they disgrace the whole country and the laws should be so amended as not
to be evaded with impunity.”
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suppress. 1 hope our Congress . . . will strengthen
the measures of suppression. Of their disposition to do
it, there can be no doubt; for all men of moral prin-
ciple must be shocked at these atrocities.”

"At first, the lower Courts were inclined to rule the
law in favor of the pirates; and an illuminating de-
scription of the situation is given by Adams in his diary
(though allowance must be made for his well-known
bitter personal prejudices) :

March 29, 1819: The misfortune is not only that this
abomination has spread over a large portion of the mer-
chants and of the population of Baltimore, but that it has
infected almost every officer of the United States in the
place. They are fanatics for the South American cause.
The District Judge, Houston, and the Circuit Judge, Duval,
are both feeble, inefficient men, over whom William Pinkney,
employed by all the pirates as their counsel, domineers
like a slave driver over his negroes.

May 26, 1819: I spoke to Wirt about the acquittal at
Baltimore of the pirate Daniels. The case went off upon a
legal quibble. Wirt says it is because the judges are two
weak, though very good, old men who suffer themselves to
be bullied and browbeaten by Pinkney.

August 21, 1819: Pinkney is the standing counsel for
all the pirates who, by browbeating and domineering over the
Courts, and by paltry pettifogging law-quibbles, has saved
all their necks from the richly merited halter. . . . Bal-
timore, upon privateering and banking, is rotten to the
heart.

Violent attacks were made against the United States
District Judges in Baltiinore and Charleston by diplo-
matic representatives of Spain and Portugal, which,
though possibly justifiable, were resented by President
Monroe, who wrote to Adams: ‘I do not recollect any
previous example of an attack on the integrity, as this
seems to be, of the Judiciary of any power, by a foreign
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minister.”’ ! Fortunately, the Supreme Court now
again played a great part in allaying the heated feelings
of Spain and Portugal, by a series of decisions, in 1820,
laying down the law as to piracy with great rigidity.
The question had come before the Supreme Court
for the first time in 1818, in United States v. Palmer,
3 Wheat. 610, in which case, the acts alleged to be piracy
had been committed by persons who were not American
citizens and who were in service of one of the acknowl-
edged revolutionary governments and while on a ship
of that government. The Court held that the Piracy
Act of 1790 punishing robbery committed by “any
person or persons on the high seas’’, was not intended
to apply to other than American citizens; and it said
that: ‘“These questions which respect the rights of a
part of a foreign empire which asserts and is contending
for its independence, and the conduct which must be
observed by the Courts of the Union towards the sub-
jects of such section of an empire who may be brought
before the tribunals of this country are equally delicate
and difficult. . . . Such questions are generally rather
political than legal in their character.? To cure this
decision, Congress passed an Act, March 3, 1819, pun-
ishing piracy committed by ‘““any person or persons
whatsoever ”’, if such persons were afterwards found in
the United States. But the Court, the next year, 1820,
made it clear in United States v. Klintock, 5 Wheat.

1 J. Q. Adams Writings, VII, letters of Adams to Monroe, Aug. 21, 1820, Monroe
to Adams, Sept. 4, 11, 1820, Adams to Correa, Sept. 30, 1820.

2 The decision was savagely attacked by Adams, who recorded his opinion of
it in his Memoirs, May 11, 1819: “The Supreme Court of the United States by a
decision founded upon captious subtleties, in Palmer’s Case, cast away the juris-
diction which a law of Congress had given . . . construing the words ‘any person
or persons’ to meaun only citizens of the United States. Their reasoning is a
sample of judicial logic, disingenuous, false, and hollow — a logic so abhorrent to
my nature, that it gave me an early disgust to the practice of the law, and led me to
the inalterable determination never to accept a judicial office. In this case, if
human language means anything, Congress had made general piracy by whomsoever
and wheresoever committed upon the high seas, cognizable by the Circuit Courts.”
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144, that the scope of its previous decision had been
misunderstood, and that a citizen of the United States,
sailing in a ship under the flag of an unacknowledged
revolutionary government (in this case under the flag
of the “Brigadier of the Mexican Republic, a republic
of whose existence we know nothing, or as General-
issimo of the Floridas, a province in the possession of
Spain”’), and attacking a Spanish vessel, could be prop-
erly convicted as a pirate under the settled doctrines
of international law.! At the same time, the convic-
tions of about fifty men, sentenced to death for piracy,
at Boston, Baltimore, Richmond, Charleston and New
Orleans, came before the Court; and in a series of nine
cases, United States v. Smith, 5 Wheat. 153; Unated
States v. The Pirates, 5 Wheat. 184, there were laid down
principles of law which dealt a death blow to this form
of crime in the United States. The cases were pre-
sented on certificates from the Judges of the Circuit
Courts on a division of opinion. As the defendants
had no counsel, the Court initiated a somewhat novel
practice, by directing Daniel Webster to appear in their
behalf. The Attorney-General, Wirt, opened the case,
February 14, 1820, for the United States, and as stated
by the National Intelligencer: “Mr. Webster, having
been directed by the Court to argue for the prisoners,
took notes for the purpose of replying on some future
day to the Attorney-General.”” Webster made his
argument a week later, February 21; and within a
few days afterwards (February 25 and March 1) the
Court, in opinions by Judge Story and Judge Johnson,
affirmed all the convictions. Following these decisions,
many of the defendants were later executed, and piracy
became a rare crime.?

1 See Moore's International Law Digest, 11, 454-46a.
3 John Quincy Adams in his Memoirs March 18, 1820, notes that at a Cabinet
Meeting called to consider the question of the fate of the convicted pirates, ““it
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In the maintenance of the foreign relations of the
United States on a high and honorable level, and in the
preservation of peace, no decisions of the Court have
played a more important part than have those in which,
from the outset of its history, it has upheld with the
utmost scrupulousness the sanctity of treaties and
their strict construction, regardless of the contentions
of the Administration which happened to be in power.
In no case was its attitude in this respect more vividly
illustrated than in The Amziable Isabella, 6 Wheat. 1,
which was decided in 1820, and which again involved
the extremely strained relations then existing between
Spain and the United States. The claimant in this case
had urged that the facts brought it within the pro-
visions of the Spanish Treaty of 1795 embodying the
doctrine of “free ships, free goods.”” Pinkney had
argued for the Government, on the other hand, that
though the treaty did not specifically except cases of
fraud, the Court must so construe it, and he eloquently
urged the serious consequence which might flow from
the adoption of the opposite construction. “The only
mode of preserving amicable relations between the two
powers,” he said, “is by judicial interposition, prevent-
ing the effect of such violations of the spirit of the treaty,
before they grow too mighty to be controlled by diplo-
matic remonstrances.”” To this plea, however, Judge
Story (while construing the treaty on another ground in
favor of the Government) replied that the case embraced
““the interpretation of a treaty which we are bound to
observe with the most scrupulous good faith, and which
our Government could not violate without disgrace, and

was agreed that Mr. Wirt, the Attorney-General, should see Chief Justice Marshall
and enquire of him where the severity of the law and where the beneficence of
humanity may best be dispensed”; and that, on March 31, 1820, the President
decided to have two persons executed at each place where convictions had been
obtained — Boston, Baltimore, Richmond, Charleston and New Orleans.



INTERNATIONAL LAW 41

which this Court could not disregard without betray-
ing its, duty.” And the Court, he continued, could
“look to consequences no further than the sound prin-
ciples of interpretation and international justice re-
quire.” And Judge Johnson (though construing the
treaty differently) was equally vigorous in upholding
the scrupulous execution of the treaty provisions, unin-
fluenced by ‘““the pressure or allurement of present
circumstances”’, and in expressing the view that ““con-
siderations of policy or the views of the Administration
are wholly out of the question in this Court. What
is the just construction of the treaty, is the only ques-
tion here. And whether it chimes in with the views of
the Government or not, this individual is entitled to the
benefit of that construction.”” And in the following
noble words, he set forth the doctrine by which the
Court has always been guided in regard to treaties:
“Where no coercive power exists for compelling the
observance of contracts but the force of arms, honor
and liberality are the only bonds of union between the
contracting parties, and all minor considerations are to
be sacrificed to the great interests of mankind. . . . The
execution of one treaty in a spirit of liberality and
good faith is a higher interest than all the predatory
claims of a fleet of privateers.”

Four years later, the Court aided in the maintenance
of friendly relations with another foreign nation,
through a decision against the Government in the case
of The Apollon, 9 Wheat. 362, in 1824. Much friction
had arisen between France and the United States dur-
ing President Monroe’s term, and a tonnage duty had
been imposed by Congress in 1820 on all French ves-
sels entering our ports. The French ship involved in
this case, having sailed up the St. Mary’s River to land
goods in Spanish territory across our boundary, as a
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convenient depot for illicit trade with the United States,
had been seized in Spanish waters by our custom authori-
ties. The case was argued warmly by Attorney-Gen-
eral Wirt, against Henry Clay and Harper. The Court,
through Judge Story, held the seizure “ wholly without
justification under our laws”; and it again refused to
pay heed to the political considerations advanced in
arguments in behalf of the United States, saying:

The questions arising upon the record have been argued
with great zeal and ability, and embrace some considerations
which belong more properly to another department of the
government. It cannot, however, escape observation, that
this Court has a plain path of duty marked out for it, and
that is, to administer the law as it finds it. We cannot
enter into political considerations, or the authority of the
Government to defend its rights against the frauds meditated
by foreigners against our revenue system, through the instru-
mentality and protection of a foreign sovereignty. . . . We
must administer the laws as they exist, without straining
them to reach public mischiefs which they were neverdesigned
to remedy. It may be fit and proper for the government, in
the exercise of the high discretion confided to the Executive
for great public purposes, to act on a sudden emergency, or
to prevent an irreparable mischief, by summary measures,
which are not found in the text of the laws. . . . But
this Court can only look to the questions, whether the laws
have been violated ; and if they were, justice demands that
the injured party should receive a suitable redress.

The political situation relative to the approaching
nomination of Presidential candidates was clearly
reflected in the argument, as Henry Clay took occasion
to animadvert severely on the conduct of his rival for
the Presidency, John Quincy Adams, who was then
Secretary of State. ‘“The Supreme Court seems for
a time to have borrowed from the legislative bodies
some of the peculiarities of their debates,” wrote a New
York correspondent, “and the case of The Apollon,
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the argument of which was concluded yesterday, has
afforded a wide field for the copious display of them.
We happened to stop in yesterday whilst Mr. Wirt was
concluding the case for the United States in reply to
Mr. Clay, and heard enough of the ‘tart reply’ to
make us wish we had heard the ‘grand debate’ which
preceded it. The argument was not exactly limited to
the question coram judice, but covered other ground.
The occupation of Amelia Island, some years ago, by
order of the President was introduced into the discus-
sion, its constitutionality questioned on the one hand
and defended on the other.”' And Adams made a
characteristic comment on the case, in his diary:

I attended this evening alone the drawing room at the
President’s. Less company than usual. Bad weather.
Heard of Mr. Wirt’s reply this day before the Supreme Court
to Clay’s attack upon the Administration and upon me on
Monday in the case of the Apollon. G. Hay was in raptures
at the scourging Clay received. Clay spoke of it to me
himself, but in a very humble tone compared to that of
Monday. Clay said he had wanted a half an hour for reply.
I said he should have thought of that when he attacked me,
where he knew I could not reply. He said Wirt had made
my letter to De Neuville a part of his argument. I told
him he had fine scope for assailing me where I was not
present to defend myself, but in this instance, I had been
gratified to learn that my defence had fallen into better
hands than my own.

One further decision on international law, rendered a
few years later than the period of the Court’s greatest
activity on this subject, may be noted, because of its
intimate connection with the great subject of slavery
which was, in the next twenty years, to produce such a
profound effect upon the Court’s history. It is a singu-

1 New York Statesman, March 30, 1824. See also Georgia Journal, March $0,
1824; J. Q. Adams, VI, March 15, 17, 1824.
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lar fact that the first decision rendered on this delicate
and long-debated question should have involved a ques-
tion of international rather than of domestic law. For
several years prior to 1825, cases of violations of the
Federal criminal laws against the African slave-trade
had crowded the inferior Federal Courts; and the
question of the proper disposition of slaves unlawfully
introduced into the United States had occasioned to
Congress much perplexity.! In 1825, the Court was
confronted for the first time with the question whether
the slave trade was illegal under international law, and
if so, what disposition should be made of slaves brought
into the country by an American warship from a vessel
captured on the high seas. Three years previously,
Judge Story, in La Jeune Eugente, 2 Mason, 90, in the
First Circuit, had held the slave trade to be contrary
to the law of nations, on the ground that it carried with
it “a breach of all moral duties, of all the maxims of
justice, mercy and humanity, and of the admitted rights
which Christian nations now hold sacred, in their inter-
course with each other.” “I rejoice that you have
been able to come to the result you have, so suitable to
the character of a Court of Justice and to the nature of
our system of government and so congenial to all our
best feelings,” wrote Jeremiah Mason to Story.? “I
take it you must necessarily come into conflict with
the opinion of Lord Stowell. It will be highly honorable
to our country to take the lead and give the law on this
subject, and I trust you will be supported by the
Supreme Court, and not impeded by any interference

1 See Sundry African Slaves v. Madrazo; Governor of Georgia v. Sundry African
Slaves (1828), 1 Pet. 110; United States v. Attorney-General of Louisiana (1830),
8 Pet. 57.

3 Mason, letter of Jan. 8, 1822; in the Josefa Segunda, 5 Wheat. 888, in 1820,
Judge Livingston had referred to ‘this inhuman traffic for the abolition of which
the United States have manifested an early and honorable anxiety.”
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of the Executive Government.””! While the decision
did credit to Judge Story’s moral fervor, it was, never-
theless, altogether in advance of the morals of the times,
and in direct conflict with established international
law, and with several decisions of the English Courts.
The Supreme Court, therefore, when the question was
presented in The Antelope, 10 Wheat. 66, in 1825, was
practically called upon to decide whether it would
adhere to international law as then existing, or whether
it would decide the question upon moral grounds.
Elaborate arguments were made by William Wirt and
Francis Scott Key against John M. Berrien of Georgia
and Charles J. Ingersoll of Pennsylvania. “I never
heard a more interesting case,” wrote a newspaper
correspondent. ‘“Mr. Wirt’s argument was worthy
of all praise; his talents are an honor not only to the
profession of which he is a member, but to our country
and to its Executive.”? The Court decided that it
must adhere to international law as then formulated,
which did not regard the slave trade as piracy. Sucha
decision much relieved the minds of the slavery men of
the South, who viewed with apprehension any attempt
on the part of the Judiciary to deal with the slavery
question in any phase. That the Court, however, was
not impervious to the moral issue (which nevertheless
was a question for the Legislature rather than for the
Court) was seen from the opening words of Marshall’s

1 Story replied, Feb. 21, 1822: “The opinion has been read by several of the
Judges here, and in general, I think it not unsatisfactory to them in its results.
The Chief Justice, with his characteristic modesty, says he thinks I am right, but
the questions are new to his mind.”

R. F. Stockton wrote to Daniel Webster, Nov. 5, 1821, referring to the question
involved in La Jeune Eugenie: ‘1 shall rejoice to hear that you maintain the great
point even in the Circuit Court. I should think its fate at Washington would be
doubtful, especially if it be true, as Judge Story in one of the papers is made to say,
that the Court is called upon to establish a new principle of public law.” Van
Tyne Copies of Webster Papers in Library of Congress; see also Life of Daniel
Webster (1870), by George T. Curtis, I, 196.

2 Boston Patriot, quoted in Niles Register, XXVIII, March 26, 1825.
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opinion: “In examining claims of this momentous
importance; claims in which the sacred rights of lib-
erty and of property come in conflict with each other;
which have drawn from the Bar a degree of talent and of
eloquence worthy of the questions which have been
discussed ; this Court must not yield to feelings which
might seduce it from the path of duty, but must obey
the mandates of the law. . . . It is not wonderful that
public feeling should march somewhat in advance of
strict law. . . . Whatever might be the answer of a
moralist to this question, a jurist must search for
its legal solution in those principles of action which are
sanctioned by the usages, the national acts, and the
general assent of that portion of the world of which he
considers himself as a part, and to whose law the ap-
peal is made.” !

1See United States v. Morris (1840), 14 Pet. 464, as to the intent of Congress
to abolish the slave trade by legislatior



CHAPTER FIFTEEN

THE STEAMBOAT MONOPOLY CASE
1822-1824

WitH the end of the 1823 Term, questions of inter-
national and admiralty law ceased to occupy the
Court’s attention; and questions of National con-
cern again came to the front. When, on March 18,
1823, Judge Henry Brockholst Livingston died at
the age of sixty-six and after seventeen years’ serv-
ice on the Bench, the vacancy thus caused arose at
a critical juncture in the Court’s history; for three
cases of immense importance in the field of constitu-
tional law were then pending and awaiting argument
— Gibbons v. Ogden involving the New York steam-
boat monopoly, Ogden v. Saunders involving the va-
lidity of State bankrupt laws, and Osborn v. Bank of
the United States involving the struggle against the
Bank in Ohio. Considerable concern was displayed
in the newspapers as to the character of the man
whom President Monroe might appoint to fill the
vacancy, and there seemed to be slight confidence
in his discretion in selection.! Many names were
mentioned as possible candidates from New York,
chief of which were Smith Thompson (then Secretary
of War and a brother-in-law of Robert R. Living-

1 National Gasette, April, 1823. See also New York Evening Post, March 22, 24,
27, 28. A singular pessimistic expression of Chief Justice Marshall regarding
Monroe’s possible appointments to the Bench is found in a letter to Judge Story
of July 2, 1828: ““You alarm me respecting the successor of our much lamented
friend. I too had heard a rumor which I hoped was impossible. Our Presidents,
I fear, will never again seek to make our department reopectable i Mau. Hul
Soc. Proc., 2d Series, X1V, July 2, 18283.
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ston), Ex-Chancellor James Kent, Chief Justice Am-
brose Spencer and Henry Wheaton.! Thompson had
been offered the position within a week after Living-
ston’s death, but he was doubtful as to accepting,
partly because of poor health, and partly because of
the fact that (as he wrote) his work when on the New
- York Supreme Court had led him principally to the
sway of the common law, whereas ““the questions which
arose in the Supreme Court of the United States are
mostly other branches of legal science and would there-
fore be in some measure a new field for me.”” The salary,
he felt, was inadequate “to the expense of living here
where you are unavoidably exposed to much company

. undoubtedly, the most expensive place in the
United States.” The chief reason, however, for
his reluctance was his belief that he would be nomi-
nated by the Republicans as their candidate for Presi-
dent in 1824. “Thompson can undoubtedly have
the appointment but is hesitating, having his eyes
on the Presidency,” wrote Webster to Story. ‘“When a
man finds himself in a situation he hardly ever dreamed
of, he is apt to take it for granted that he is a fa-
vorite of fortune, and to presume that his blind pa-
troness may have yet greater things in reserve for
him. In the event of his finally declining, those now
talked of as prominent candidates are, J. Kent and
Ambrose Spencer. If a nomination were now to be
made, I think it would be the former of these two

1 William H. Crawford, writing to Van Buren, May 9, 1823, said: ‘Exertions
are making to place Mr. Wheaton on it (the Court). . . . In a conversation upon
the subject introduced by the President, I said that I believed that the appointment
of Mr. Sanford would be as acceptable to the State as that of any other person
unless you were disposed to acceptit.” Van Buren Papers MSS.

John C. Calhoun writing July 20, 1828, said: *“You say nothing of the vacant
place on the Bench. Who ought to fill it? Spencer, Kent, Van Ness, Wheaton,
Edwards and Sanford are named. What could be the effect of making the selection
of either of these gentlemen? The subject is an important one in any point of
view. I consider the officer as the lnghest. except the Chief Magistrate, under our
system.” Amer. Hist. Ass. Rep. (1899), 11
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names, altho’ there are some who wish to give a decided
rebuke to the Bucktails of N. York by appointing Mr.
Spencer. What time may produce no one can say.
Mr. Tazewell and some others have mentioned Mr.
Macon’s name to the Executive. If ke lived in the Cir-
cuit, I verily believe he would at this peculiar moment
be appointed. There are two of the President’s ad-
visers who would I think, give him a decided prefer-
ence, if locality could be safely disregarded. On
the whole, my expectation is that the appointment
will be delayed, and that in the end, Mr. Thompson
will take it.”! While Thompson was still hesitat-
ing, Adams and Wirt, as members of Monroe’s Cabinet,
were urging upon the President the tremendous im-
portance of the appointment of a man of the highest
character, and acceptable to the whole Nation rather
than to local State interests, especially at this partic-
ular period when the jurisdiction of the Court was
subject to so frequent attack. The lofty status of the
Court, and the philosophy by which appointments upon
it should be guided, have never been more adequately
set forth than in a letter written by Wirt, recommend-
ing the appointment of a man whose political faith dif-
fered from that of the President — that of the strong
old Federalist, Chancellor Kent : 2

I sincerely wish Judge Thompson could see his interest
in relieving you from this embarrassment by accepting the
appointment. If he will not, can you make an appointment
more acceptable to the Nation than that of Judge Kent?
I know that one of the factions in New York would take it
in high dudgeon at first. Probably, too, some of the most
heated republicans and interested radicals who seize every
topic for cavil, might, in every quarter of the Union, harp a

1 Van Buren Papers MSS, letter of Thompson to Van Buren, March 25, 1823;
Story, 1, letter of Webster to Story, April 6, 1828.
2 Win, 11, 133, letter of Wirt to Monroe, May 5, 1828.
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little for a time on the same string. But Kent holds so
lofty a stand everywhere for almost matchless intellect and
learning, as well as for spotless purity and high-minded honor
and patriotism, that I firmly believe the Nation at large
would approve and applaud the appointment. It would
sustain itself and soon put down the petty cavils which
might at first assail it. The appointment of a Judge of the
Supreme Court is a National and not a local concern. The
importance of that Court in the administration of the Fed-
eral Government, begins to be generally understood and
acknowledged. The local irritations at some of their
decisions in particular quarters (as in Virginia and Kentucky
for instance) are greatly overbalanced by the general appro-
bation with which those same decisions have been received
throughout the Union. If there are a few exasperated por-
tions of our people who would be for narrowing the sphere
of action of that Court and subduing its energies to gratify
popular clamor, there is a far greater number of our country-
men who would wish to see it in the free and independent
exercise of its constitutional powers, as the best means
of preserving the Constitution itself. The Constitution
is the public property of the United States. The people
have a right to expect that the best means will be adopted
to preserve it entire; which can be no otherwise ensured
than by organizing each department under it, in such a
manner as to enable it to perform its functions with the
fullest effect. It is now seen on every hand, that the
functions to be performed by the Supreme Court of the
United States are among the most difficult and perilous
which are to be performed under the Constitution. They
demand the loftiest range of talents and learning and a
soul of Roman purity and firmness. The questions which
come before them frequently involve the fate of the Consti-
tution, the happiness of the whole Nation, and even its
peace as it concerns other nations. . . . It is in this view
of the subject, I have said, that the appointment of a Judge
of the Supreme Court is a National and not a local concern ;
and therefore, in making the appointment, I think that
instead of consulting the feelings of local factions (whose
heat, as Dean Swift says, is always in proportion to their
want of light), and instead of consulting the little and narrow
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views of exasperated parties, the President of the United
States should look to the good of the whole country, to
their great and permanent interests, and not to the ephemeral
whims and exacerbations of the day. A mediocre appoint-
ment would be regarded as a sacrifice to the local factions
in New York, or as a sacrifice to the contracted prejudices
of the most contracted of our own party there and elsewhere.
And I do verily believe that such an appointment to the
bench of the Supreme Court would occasion more mortifi-
cation and disgust, and draw down on the President far more
censure than could result from the appointment of Judge
Kent. . . . That Bench should be set apart and consecrated
to talent and virtue, without regard to the shades of political
opinion by which its members may have been or may still be
distinguished. If, indeed, a man were a violent, bitter and
persecuting federal partisan, intolerant of opposite opinions,
I would not place him there; for that is a cast of character
which, whether he belonged to the one side or the other,
would disqualify him for a seat, there or anywhere else,
where judgment was to be coolly and impartially exercised.
This, however, is not the character of Judge Kent. . . .
With regard to the great subject of State-Rights, which has
produced so much excitement in Virginia and Kentucky,
it happens that, if he (Kent) has any leaning, it is rather in
favor of State-Rights. This has been shown by his decisions
in the steamboat cases, where he has uniformly upheld the
State laws of New York against all the objections which
could be raised of their repugnance to the Constitution and
laws of the United States. . . . I expressed these opin-
ions to Mr. Calhoun, two months ago, and he concurred in
them.

While Wirt was recommending the Federalist, Kent,!
it is a singular fact that the Federalist Senator from
New York, Rufus King, was strongly urging upon
Secretary of State Adams and upon President Monroe

1Kent was supported by another strong Democrat, the veteran Col. Marinus
Willett of New York, who wrote an urgent letter in his behalf to President Monroe,

praising Kent’s * candor, integrity and purity” and recommending his nomination
despite his Federalist views. Kent Papers MSS.
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the appointment of his Republican colleague, Martin
Van Buren, than whom, he said, no man was * better
qualified for a high and difficult judicial station.”
King also emphasized the especial need of placing upon
the Bench a man possessing the rare qualification of * pru-
dence.” ‘ Prudence is eminently possessed by the Chief
Justice,” King wrote, “ who, while he reflects honor upon
his native State, likewise adorns and imparts strength
and harmony to the Constitution of the Nation. It
cannot be concealed that the Chief Justice is unfortu-
nately without an Associate who, in this respect, is com-
petent to supply his loss.”” He furthermore pointed
out that, possessing such qualities, Van Buren ‘““might
become invaluable in reconciling and adjusting the
powers of the General and the State Governments;
a reconciliation that, from year to year, becomes
more critical and which can be effected by no other
means than by the prudent exercise of the powers
of the National Judiciary. Upon a subject, the right
understanding of which is so essential to the preser-
vation of the public liberties, I cannot forbear to press
upon your mind the necessity of the utmost caution
(perhaps not always heretofore observed) in the selec-
tion of the members of the Supreme Court; a tribunal
which not only decides civil and criminal cases affect-
ing individuals, but all questions arising under the
Constitution, which by restricting or enlarging the
power of the States or of the Union may disturb the nice
and complicated balance of our political system. No
other nation has established a tribunal so powerful,
conclusive and independent. We must not forget
that the wisdom of the other departments is inade-
quate to supply a defect of the Judiciary. We are,
therefore, all responsible, and President and Senate
above others, that the Supreme Court be so com-
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posed that the Master Spirit of the Chief Justice may
not die, but, by the appointment from time to time,
of able and prudent men, may be rendered perpet-
ual.”’! To Van Buren himself, King had already
expressed his indorsement of his nomination, though
he had frankly warned him that “the office was very
important, and in our system, of great authority,
dignity and independence; but that it does not admit
of any expectations of ulterior advancement, nor
could it tolerate the interference of the Judge in party
or personal politics; that he, Van Buren, had been
deeply engaged in the party politics of the times.
. . . To be a member of the Supreme Court, he must
be wholly and forever withdrawn and separated from
these connections. The dissolution must be abso-
lute; and entering the Judicial Department, like
taking the vow and veil in the Catholic Church, must
forever divorce him from the political world. Un-
less he was confident of his strength to do this, he
should not think of the Supreme Court for a moment.”
And he counseled Van Buren to model himself on
Marshall, “who harmonized the powers of the Con-
stitution by strengthening them, while another dis-
tinguished man of the same State taught the paradox
that these powers could and should be harmonized
by weakening of them. This is not only political
heresy, but absurdity.”” To this advice, Van Buren
responded, as he wrote to Thompson himself, that:
“If I should accept the appointment of Judge, I should
consider a total abstinence from interference in party
politics as a duty of the most imperious nature, and
I feel entire confidence in my ability to withdraw
entirely and forever from the scenes in which for many

1 King, VI, letters of April 1, 2, 1823, to Adams and Monroe; memoranda by
King, April 7, 1823, of his talk with Van Buren; Van Buren Papers MSS, letter of
King to Van Buren, April 6, 1823.
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years I have taken part. Thompson himself had al-
ready asked Van Buren whether he would accept the
appointment. John Quincy Adams also concurred
with King as to Van Buren’s qualifications, and he
later said that, he believed that, had Van Buren been
appointed, “he would have followed in the tracks of
Marshall and proved himself a sound interpreter
of National principles.”” # Thompson, however, after
considerable vacillation, and apparently after satis-
fying himself that he stood no chance to be nominated
for President as against John Quincy Adams and
William H. Crawford, finally accepted the position ;
and he was nominated to the Senate by President
Monroe on December 8, 1823, and confirmed the next
day.! Curious surmise may be made as to what would
have been the history of the law laid down by the Court
had Van Buren been on the Bench and in a position
to succeed Marshall, twelve years later, as Presi-
dent Jackson’s choice for Chief Justice, instead of
Taney. :

At the Term following this new appointment, the
Court was confronted, for the first time in its thirty-
five years’ existence, with the question of the construc-
tion and scope of that great clause in the Constitu-
tion granting to Congress the power to regulate com-
merce between the States. That Marshall and his
Associates would give a broad construction to this
clause had been long anticipated and feared by the

1 Van Buren Papers MSS, letters of King to Van Buren, April 6, 1823, Van Buren
to Thompson, March 30, 1828.

% Life and Letters of George Bancroft (1908), by M. A. DeW. Howe.

3 As to Thompson’s various attitudes towards the nomination, and towards
Van Buren, see letters of Thompson to Van Buren, April 25, June 26, July 11, 1828,
letter of Crawford to Van Buren, May 29, Aug. 1, 1828, letter of Van Buren to
Thompson, June 4, 1823, Van Buren Papers MSS. Van Buren himself in his
Autobiography in Amer. Hist. Ass. Rep. (1918), II, 141, states his belief that King's

object was to withdraw Van Buren from politics and from advocacy of Crawford’s
nomination for the Presidency.



THE STEAMBOAT MONOPOLY CASE 55

Republicans in Congress, for the question had been
actively debated in that body in connection with
the subject of the Federal power over internal im-
provements. ‘““The plan of the Federal Courts seems
to be to keep pace with Congress,” wrote Na-
thaniel Macon to Jefferson in 1822. “As Congress
attempts to get power by stretching the Constitution
to fit its views, it is to be expected, if other depart-
ments do not check the attempt, that each of them
will use the same means to obtain power, and thus
" destroy any check that was intended, by the division
of power into three distinct and separate bodies.” !
Within six months after this letter was written, the
Court expressed to President Monroe an unofficial
opinion on the subject of the power of Congress over
internal improvements, which would have caused
even greater anxiety among the adherents of a limited
construction of the Constitution, had the opinion
been generally made public. On May 4, 1822, Mon-
roe had vetoed a Cumberland Road bill which sought
to extend Federal power over turnpikes within the
boundaries of the States. He had embodied his gen-
eral views as to the proper limitations of such power
in a lengthy pamphlet which he caused to be sent to
each of the Judges. In acknowledging its receipt,
Chief Justice Marshall wrote that, while the question
“very much divides the opinions of intelligent men ”,
Monroe’s views appeared to him to be ‘“profound”
and “most generally just.” ‘A general power over
internal improvement, if to be exercised by the Union,
would certainly be cumbersome to the Government,
and of no utility to the people. But to the extent
you recommend, it would be productive of no mischief,
and of great good. I despair, however, of the adop-

1 John P. Branch Historical Studies (1909), 111, letter of Feb. 2, 1822.
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tion of such a measure.”! Judge Story replied that:
“Upon the constitutional question, I do not feel at
liberty to express any opinion as it may hereafter
perhaps come for discussion before the Supreme Court ;
but I rejoice that the wisdom and patriotism of the
statesmen of our country are engaged in developing
the materials for a sound judgment on this highly in-
teresting subject.” After these letters were sent,
however, it appears that Judge Johnson obtained
the views of his Associates and communicated them
to the President in the following interesting letter,
which showed to what a far-reaching extent the Court

was inclined to carry the doctrines enunciated by it
in McCulloch v. Maryland :

Judge Johnson has had the Honour to submit the Presi-
dent’s argument on the subject of internal improvement
to his Brother Judges and is instructed to make the follow-
ing Report. The Judges are deeply sensible of the mark of
confidence bestowed on them in this instance and should
be unworthy of that confidence did they attempt to con-
ceal their real opinion. Indeed, to conceal or disavow it
would be now impossible as they are all of opinion that
the decision on the Bank question completely commits
them on the subject of internal improvement, as applied
to Postroads and Military Roads. On the other points,
it is impossible to resist the lucid and conclusive reason-
ing contained in the argument. The principle assumed
in the case of the Bank is that the granting of the prin-
cipal power carries with it the grant of all adequate and
appropriate means of executing it. That the selection of
these means must rest with the General Government, and
as to that power and those means the Constitution makes
the Government of the U. S. supreme. Judge Johnson
would take the liberty of suggesting to the President that

1 James Monroe Papers MSS, letters of Marshall to Monroe, June 18, 1822,
Story to Monroe, June 24, 1822, Johnson to Monroe, undated. See also Judicial
Interpretation of Political Theory (1914), by William Bennett Bigzell, 115 et seq.
“The incident is one of the most interesting and unusual in our political his-
tOfy.” ‘
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it would not be unproductive of good, if the Secretary of
State were to have the opinion of this Court on the Bank
question, printed and dispersed through the Union.

To what extent Monroe ever made public these un-
official views of the Judges does not appear in any con-
temporary document.

When the Court convened in 1824, however, it found
on the docket for argument the noted case of Gibbons v.
Ogden, 9 Wheat. 1, in which it was destined to express,
in immortal terms, its views as to the broad extent
of Federal power over internal commerce. The issues
presented by this case brought the Court once more
into the political contest between the upholders of
State-Rights and the believers in a strong Federal
Government ; for it was urged, not only to adopt a
construction of the Constitution enhancing the power
of Congress over commerce, but also to hold invalid
New York statutes which had been warmly fostered
by the leaders of the Republican Party. The Liv-
ingston-Fulton steamboat monopoly, whose fate was
involved in the case, had been created by Republican
legislators, owned by Republican statesmen and de-
fended largely by Republican lawyers — all connected
with the faction in New York politics, headed by the
Livingstons, Judge Ambrose Spenser and Cadwallader
D. Colden. And while the Republicans had long in-
veighed against the “monster monopoly ” of the Bank of
the United States chartered by the Federal Government,
and had attacked the Court for upholding it in the
McCulloch Case, they were now engaged in vigorously
supporting an even more stringent monopoly chartered
by a State. For twenty-four years, Ex-Chancellor
Robert R. Livingston and Robert Fulton and their
heirs and assigns had enjoyed, under grant from the
New York Legislature, an exclusive right to run steam-
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boats in the waters of New York. Efforts in the Courts
to break this Monopoly had been frequent but un-
availing. A case in the United States Circuit Court,
in 1811, had been dismissed for want of jurisdiction.
A case in the State Court of Errors between the same
parties had resulted in a decree upholding the power
of the State to grant such exclusive rights. Pending
this case, the State had passed a further statute au-
thorizing the seizure of any steam vessel found in
New York waters in violation of the Livingston grant,
thus practically making it impossible for any person
to try his rights in Court, without first forfeiting his
vessel. Retaliatory statutes had been passed in New
Jersey, Connecticut and Ohio in 1818 and 1822, for-
bidding boats ‘“‘operated by fire or steam” under the
license granted by the New York Legislature from
plying in the waters of those States; and so bitter
were the feelings aroused by the Monopoly that, as
William Wirt said in his final argument in the Supreme
Court, the four States ‘“were almost on the eve of civil
war.” Meanwhile, exclusive rights of steam navi-
gation had been granted to the Monopoly in 1811 in
Louisiana.! Similar exclusive rights had also been
granted in Massachusetts, New Hampshire, Vermont
and Georgia to various persons. Finally, a test case
was brought in New York by Ex-Governor Aaron
Ogden, of New Jersey, who, having established a steam-
boat line between New York and Elizabethport in
defiance of the Monopoly, had been enjoined by John
R. Livingston and had accepted a license from the
latter. The defendant was Thomas Gibbons of Georgia,

1 A suit was brought by Livingston in 1817 in the United States District Court
for the Territory of Orleans to enforce his rights under this grant, no printed record
of which has ever been published — Heirs of Livingston and Fulton v. Reuben
Nichols and Steamboat Constitution, filed Nov. 21, 1817 (see files of U. S. District
Court for Eastern District of Louisiana) — and in which, a year after the decision
in Gibbons v. Ogden, verdict was found for the defendant, Dec. 16, 1825.
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a former partner of Ogden, who had refused to act
under the Livingston license, and who had started
an opposition line in 1818. A motion to dissolve
the injunction issued had been heard by Chancellor
Kent and denied in 1819; and the Court of Errors
had sustained Kent in 1820. The case was finally
docketed in the United States Supreme Court in Jan-
uary, 1822, Daniel Webster and William Pinkney ap-
pearing as counsel against each other.! Before it was
reached for argument in 1824, both Pinkney and John
Wells, the leading counsel for Gibbons, had died;
but a galaxy of great lawyers had been retained —
Daniel Webster, William Wirt and David B. Ogden
for Gibbons, and Thomas Addis Emmet and Thomas
J. Oakley for the Monopoly. Of these, Emmet was
the senior, fifty-nine years old, a strong Republican
in politics, and noted for eloquence, passion and force.
Oakley was forty-one, a former State Attorney-Gen-
eral of brilliant talents. Ogden was fifty-five and had
one of the largest practices at the Federal Bar. Web-
ster was forty-two, and had been recognized, since
Pinkney’s death, as sharing with Wirt and Littleton
Waller Tazewell the leadership of the Bar. “We
in the South have not his superior and you in the
North have not his equal,” said William Lowndes
of South Carolina. “In point of genius and rare

1 A previous appeal to the United States Supreme Court in 1821 had been dis-
missed owing to the fact that the decree appealed from was held not to be a final
decree. Gibbons v. Ogden, 6 Wheat. 448. See also Livingston v. Van Ingen (1811),
-1 Paine, 45; Livingston v. Van Ingen (1812), 9 John. 807; Livingston v. Ogden
and Gibbons (1819), 4 John. Ch. 48; Livingston v. Gibbons (1819), 4 John. Ch. 84;
In Re Vanderbilt (1819), 4 John. Ch. 57; Ogden v. Gibbons (1819), 4 John. Ch.
176; Livingston v. Tompkins (1820), 4 John. Ch. 415; Livingston v. Gibbons
(1820), 4 John. Ch. 570 ; Livingston v. Gibbons (1821), 5 John. Ch. 250; North River
Steamboat Co. v. Hoffman (1821), 5 John. Ch. 800; Gibbons v. Ogden (1820), 17
John. 488; Steamboat Co. v. Livingston, 3 Cowen, 741; s.c. (1824), 1 Wend. 560;
Gibbons v. Livingston (1822), 6 N. J. Law, 286; Gibbons v. Ogden (1822), 6 N. J.
Law, 285; Gibbons v. Ogden (1822), 6 N. J. Law, 582; Gibbons v. Ogden (1825),
8 N. J. Law, 288. .
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endowment inferior to no man among us,” wrote
Rufus King; and Charles J. Ingersoll termed him
““the most eminent practitioner in this Court.”” !
Wirt was fifty-two; he had been for six years Attor-
ney-General of the United States and was at the height
of his fame as an orator and lawyer. ‘“His presence
is peculiarly imposing and all his manners graceful,”
wrote a New York correspondent at this time. ‘“His
voice is powerful, his tones harmonious, and his
enunciation clear and distinct. He never speaks with-
out evincing ardor and feeling, and his fluency is
peculiar and never interrupted. He delights and con-
vinces, and no man hears him without understand-
ing his arguments — a sure indication of a clear head
and a logical mind. His arguments are constantly
enlivened by classical allusions and flashes of wit.
Many a dry cause, calculated to fatigue and weary, is
thus rendered interesting to the spectator as well as
to the Court. . . . There is no man of the Bar but
esteems and respects Mr. Wirt. His gentlemanly de-
portment, his affable and conciliating manners, his
disposition to serve his professional brethren, his
exemption from everything like envy, his equanimity
of temper, his admiration of genius and success when
displayed by his rivals, — these traits of character
are well calculated to secure the admiration and re-
gard of his professional brethren. No ill-natured,
no illiberal, no irritating language ever escapes his
lips, even in the ardor of argument and reply.”? Of

1 King, VI, letter to Christopher Gore, Nov. 8, 1822; Life of Charles J. Ingersoll
(1897), by William A. Meigs, diary entry, Feb. 6, 1828; and for an unusual con-
temporary picture of Webster, see Charleston Courier (S. C.), Jan. 29, 1824. Jef-
ferson wrote to Monroe, Dec. 15, 1824, describing a visit from George Ticknor
and Daniel Webster: “I am much gratified by the acquaintance made with the
latter. He is likely to become of great weight in our Government.” James
Monroe Papers MSS.

? New York Statesman, Feb. 24, 1824.
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this great galaxy of lawyers, Wirt wrote to his brother-
in-law, shortly after the Court convened in 1824:
‘“Tomorrow week will come on the great steamboat
question from New York. . . . Come on and hear it.
Emmet’s whole soul is in the case and he will stretch
all his powers. Oakley is said to be one of the first
logicians of the age, as much a Phocion as Emmet
is a Themistocles, and Webster is as ambitious as
Caesar. He will not be outdone by any man, if it
is within the compass of his power to avoid it. It
will be a combat worth witnessing. I have the last
speech, and have yet to study the cause; but I know
the facts and have only to weave the argument.”!
Five questions were to be presented for argument
in the case. Did the New York statute, granting an
exclusive right, conflict with the patents issued by
the United States? Was it a regulation of commerce
at all? If it was, did the State possess the concurrent
right to regulate commerce in this manner? Did
Congress possess exclusive power to regulate? Did
the New York statute conflict with any Act of Con-
gress ? The counsel opposed to the Monopoly differed
as to the method to be adopted in the argument.
Wirt favored laying stress on the first and last ques-
tions; but Webster insisted on the broader ground
that the State statute was void, irrespective of its
conflict with Federal legislation. As stated by himself,
later, he declined to argue this cause “on any other
ground than that of the great commercial question
presented by it — the then novel question of the con-
stitutional authority of Congress exclusively to reg-
ulate commerce in all its forms on all navigable waters
of the United States . .. without any monopoly,
restraint, or interference created by States’ legisla-

1 Wirt, I1, 164, letter of Feb. 1, 1824.
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tion.”! It was finally agreed that each counsel
should argue on his own lines.

On Tuesday, February 3, the great steamboat case
was called, “but as the counsel did not expect to an-
swer so soon and were not prepared, it was postponed
till tomorrow,” so wrote a Washington correspondent.
“Judge Story and Mr. Ogden of New York arrived
last evening. They had a narrow escape on their way
from Baltimore to this city. The stage was upset
by a wagon running against it. None of the passen-
gers were materially injured.” 2 On Wednesday, Feb-
ruary 4, at eleven o’clock, Webster opened the case.
“It was one of the most powerful arguments we ever
remember to have heard. The Court-room was ex-
cessively crowded,” said the Washington Republican.’
He devoted almost his full time, two and a half
hours, to developing his broad thesis as to the plenary
and exclusive power of Congress over the commerce
in question, paying slight attention to the question of
the interference of the State statute with the Federal
coasting license, and leaving entirely to Wirt the ques-
tion of the relation of the State statute to the Fed-
eral patent laws. Webster himself has described the

! Reminiscences and Anecdotes of Webster (1877), by Peter Harvey.

3 New York Statesman, Feb. 7, 1824; Washington Republican, Feb. 4, 1824
The National Intelligencer said, Feb. 6, 1824: ‘“‘The Hall of the Supreme Court
is the center of considerable attraction just now on account of the interesting case
which first came up to be argued in it, which is commonly known as the Steam Boat
cause.”

3 George Ticknor Curtis in his Life of Daniel Webster (1870), 1, 216, 217, states
that Webster sat up all night to prepare his argument. “To use his own phrase
‘the tapes had not been off the papers for more than a year!’” He worked all
night and, as he has told me more than once, he thought he never on any occa-
sion had so completely the free use of his faculties. . . . At nine a.M., after eleven
hours of continuous intellectual effort, his brief was completed. He sent for the
barber and was shaved; he took a very slight breakfast of tea and crackers;
he looked over his papers to see if they were all in order, and tied them up;
he read the morning journals to amuse and change his thoughts, and then he
went into Court and made that grand argument which, as Judge Wayne said

about twenty years afterward ‘released every creek and river, every lake and
harbor in our country from the interference of monopolies.’”
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moment when he opened out to the Court the scope
of the great principle urged by him: “I can see the
Chief Justice as he looked at that moment. Chief
Justice Marshall always wrote with a quill. He
never adopted the barbarous invention of steel pens.
That abomination had not been introduced. And
always, before counsel began to argue, the Chief Jus-
tice would nib his pen; and then, when everything
was ready, pulling up the sleeves of his gown, he would
nod to the counsel who was to address him, as much
as to say, ‘I am ready ; now you may go on.” I think
I never experienced more intellectual pleasure than
in arguing that novel question to a great man who
could appreciate it, and take it in; and he did take
it in, as a baby takes in its mother’s milk.” Judge
Story later described Webster’s argument as follows:
“Of Mr. Webster’s argument in the opening of this
cause (for it was closed by Mr. Wirt in a speech of
great splendor and force) it may be said to furnish
as good a specimen of the characteristics of his mind,
as any which could be named. We have here, in as
favorable light as we could desire, his clearness and
downright simplicity of statement, his vast compre-
hensiveness of topics, his fertility in illustrations drawn
from practical sources; his keen analysis, and sugges-
tion of difficulties; his power of disentangling a com-
plicated proposition, and resolving it in elements so
plain as to reach the most common minds; his vigor in
generalizations, planting his own argument behind the
whole battery of his opponents; his wariness and cau-
tion not to betray himself by heat into untenable posi-
tions, or to spread his forces over useless ground. . . .
Whoever, with a view to the real difficulties of the case
and the known ability of his opponents, shall sit down
to the task of perusing this argument, will find that it
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is equally remarkable for profoundness and sagacity,
for the choice and comprehensiveness of the topics, and
for the delicacy and tact with which they were han-
dled.” !

Thomas J. Oakley, counsel for Ogden, followed Web-
ster and delivered a powerful and eloquent argument,
occupying an hour on February 4, and the whole day
on February 5. At the close of the first day, a Wash-
ington correspondent wrote that : “Mr. Oakley did not,
however, appear to be at all intimidated by the able
argument of his antagonist, but set about attacking
the ramparts of the law which had been erected, with
his usual coolness and deliberation. He broke ground
at a great distance from the immediate question, and
commenced a system of mining. His argument thus
far has been chiefly confined to a description of the
powers of the General and State governments, con-
tending that in many cases they are concurrent, which
Mr. Webster denied in toto. The argument excites a
very lively interest here. The Court-room was crowded
with ladies and gentlemen.” 2 Of Oakley’s argument
on the second day, he wrote: “It may probably with-
out any exaggeration be pronounced one of the most
ingenious and able arguments ever made in this Court.

Upon the Attorney-General will devolve the task
of dissecting, analyzing, and refuting, if he can, his rea-
soning ; and I have a curiosity to see how he will manage
this ingenious and powerful argument. . . . You can
form no idea what interest this decision excites at Wash-
ington.” The veteran Thomas Addis Emmet occupied
the whole of the third day, February 6, and two hours on
February 7, with a vehement and brilliantly eloquent
oration, described as follows: ‘“It is hardly credible

1 See MSS discovered in the Congressional Library and quoted by Everett P.
Wheeler in his Daniel Webster, the Ezpounder of the Constilution (1905).
2 New York Statesman, Feb. 7, 9, 10, 18, 1824.
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that this veteran at the Bar, who is now advanced in
years, could endure for so long a time without the least
intermission, the laborem strepitumque fori. But the
cause of which he was the zealous advocate seemed to
have absorbed all thought of himself and of time; and
he manifested no disposition to pause in his argu-
ment. . . . Mr. Emmet’s argument drew together
an unusual number of spectators. In short, the Court-
room was full to overflowing. So great was the as-
semblage of ladies that many of them were obliged to
find seats within the bar.... Several gentlemen of dis-
tinction were present, among whom was the Secretary
of State and many members of both Houses of Con-
gress.” Wirt closed the case with a * classical and elo-
quent” argument, absorbing two hours on February 7
and four hours on February 9; and it is evident that
his brilliant effort made upon his auditors a greater
impression than Webster’s cogently and profoundly
reasoned argument. ‘““The great contest seemed to be re-
served for Mr. Emmet and the Attorney-General,” wrote
a correspondent of the Richmond Enquirer.! Wirt’s
peroration was * the finest effort of human genius ever
exhibited in a Court of Justice . . . a powerful and
splendid effusion, grand, tender, picturesque, and pa-
thetic. The manner was lofty and touching; the fall
of his voice towards the conclusion was truly thrill-
ing and affecting, and I never witnessed such an effect
from any burst of eloquence; every face was filled
with the fine transport and prophetic fury of the ora-
tor, and all united in applauding the peroration, as
affording for matter, diction, manner, happy appli-
cation and striking effect the most powerful display
of real oratory that they ever witnessed.” Chan-
cellor George M. Bibb of Kentucky wrote to John

! Richkmond Enguirer, March 2, 1824. See also Georgia Journal, March 23, 1824.
voL. 1—3
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J. Crittenden: “I heard from Wirt the greatest dis-
play that I have ever heard at the Bar since the days
of Patrick Henry. His legal argument was very
strong; his peroration was beautiful and grand. I
did not hear Webster, nor Oakley, nor Emmet in
this case, but all are said to have exhibited great tal-
ents. I have heard Webster, Sergeant, and White
of Tennessee. Wirt, Webster, White and Ogden are
the ablest lawyers, and Walter Jones should also be
ranked among the first. Emmet I have not heard,
but his reputation is high. After all, I have not been
convinced that the Bar of Kentucky does not con-
tain as much talent and force as any other Bar in the
Union.”!

Though Webster, a week after the close of the
argument, wrote to his brother, ‘ our steamboat case
is not yet decided, but it can go but one way,”? his

1 Life of John J. Crittenden (1871), 61, letter of March 8, 1824. To Thomas
Ruffin, later Chief Justice of North Carolina, his friend Henry Seawell wrote,
Feb. 12, 1824, describing the argument as follows, Papers of Thomas
1, 202: “My time begins to hang heavily upon me — the novelty of scene has
passed away; I have been physicked with the expression of sympathy for the
Greeks; Ihave attended the Supreme Court and heard several interesting questions
relative to State-Rights discussed; and the right of Congress to make internal
improvements being common talk for the hackmen; I may say in truth I am pretty
well gorged with Washington. . . . The great men in the Supreme Court almost
read their speeches — they have a book in manuscript on each point, fastened
together in the form of a bill in equity. . . . The counsel in argument begin so
low as scarcely to be heard and gradually swell until they fairly rave; then they
gently subside into a soft whisper; their gesticulation is menacing, both to the
Court and the bystanders, and an equal portion of all they say is distributed to
every part of the hall. The Constitution of the United States appears to be acquir-
ing in the political world what was ascribed to the philosopher’s stone in the physi-
cal regions. It is gathering, by its own growth, the capacity of converting every-
thing into exclusive jurisdiction of Congress; for according to the construction now
contended for, and what is more than probable will be supported by the Supreme
Court, the States can do nothing, what it is not in the power of Congress to regulate;
and there is scarcely anything they can act upon at all — the trade or commerce,
being subject to the regulation of Congress, is supposed to draw after it almost all
power of regulation, and according to a definition given to the word ‘commerce’
by the Attorney-General that it means ‘intercourse.’ I shall soon expect to learn
that our fornication laws are unconstitutional.”

2 Letters of Daniel Webster (1902), ed. by Claude H. Van Tyne, letter of March
15, 1824. Writing to Jeremiah Mason, the same day,Webster said: “We have
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confidence was not entirely warranted by the there-
tofore known trend of the views of the various mem-
bers of the Court. While Marshall and Washington
were both strongly Federal in their political doctrines,
Todd and Duval were equally firm in their State-Rights
views; Johnson in a recent case on Circuit in South
Carolina had held that the Federal power over inter-
state commerce was exclusive; Story’s view, however,
was more problematical, for, only four years before,
in Houston v. Moore, 5 Wheat. 1, in 1820, he had ex-
pressed extremely broad views as to the concurrent
powers of the States on many subjects. If he held to
this position in the Steamboat Case, it was open to him
to deny Webster’s doctrine that the power of Congress
in the matter was exclusive of the State, and to de-
cide that the whole question turned on whether the
New York statute did or did not “run counter” to any
law of Congress. The newly, appointed Judge, Smith
Thompson of New York, having been a brother-in-
law of the originator of the Monopoly, Robert R.
Livingston, and restrained also by family affliction
in the recent death of his daughteér, did not take his
seat upon the Bench until February 10, after the close
of the argument.

The outcome of the case was awaited with intense
interest, not only in New York but throughout those
States over which the steamboat Monopoly had so
powerful a control.! On February 24, a New York
paper said that: “Great anxiety is manifested in this
city to learn the decision of the great steamboat ques-
no opinion yet in the Steam Boat cause; but I presume there can be no doubt how
it will go. The case of collision is, I think, unquestionably made out; and I have
no doubt the Court will decide that, as far as respects commerce, between different
States (which is this case) the law of New York is inoperative. Possibly the
navigation of the New York waters between port and port in her own territory

may be subject to a different consideration.”
1 See New York Statesman, Feb. 14, 1824.
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tion which has lately been argued with consummate
ability at Washington.” ! Meanwhile, Chief Justice
Marshall sustained an accident dislocating his shoulder,
which delayed the writing of the opinion. On March
1, a Washington correspondent wrote that ‘it is ru-
mored that the decision will be adverse to the State
of New York wn toto”; and on March 8, another
New York paper contained the following extremely
interesting comment:? “Inquiries are hourly made
respecting the anxiously-looked-for decision of the
Supreme Court in this important case. The opin-
ion of the Court has not yet been given, nor do we
know when it will be. Judge Marshall, we are in-
formed, had commenced writing the opinion when
his labors were interrupted by his unfortunate fall;
and it is understood that Mr. Justice Story is now en-
gaged in completing it.” The concluding sentence con-
tained a fact which, so far as is known, no biographer
or eulogist of Marshall or of Story, and no law writer,
has ever mentioned, that Judge Story is possibly
entitled to share in the glory of having aided in writing
the opinion in Gibbons v. Ogden. Hitherto, the honor
of having settled the trend of the whole American
law of interstate commerce has been attributed en-
tirely to Marshall.

The decision in the case was finally announced on
March 2, 1824, only three weeks after the argument.
“This morning, his Honor, Chief Justice Marshall,

1 New York Commercial Advertiser, Feb. 24, 1824. *““We regret to hear from
Washington that on Thursday evening (February 19) as Chief Justice Marshall
was stepping from his carriage on returning to his lodgings from the President’s
drawing-room, his foot slipped and he fell, by which accident his shoulder was
dislocated and his head somewhat bruised. The bone was soon replaced by a
surgeon, but he will be confined to his room for some time; and as there are
many important causes upon the docket, the vacancy upon the Bench makes the
accident a double misfortune.” See also New York American, Feb. 25, 1824.

3 New York Statesman, March 4, 1824; New York Commercial Advertiser, March
8, 1824.
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‘appeared for the first time since his confinement on
account of the dislocation of his shoulder, and took
his seat on the bench of the Supreme Court,” wrote
a Washington newspaper correspondent. ‘““His re-
turn to his elevated and important station is welcomed
by every member of the Bench and the Bar, and the
whole community. The Court-room was thronged
at an early hour in anticipation of what has taken
place — the reading of the opinion of the Court in
the great Steamboat Case.”” Another correspondent
wrote that the reading of the opinion took three quar-
ters of an hour, and that ‘““the decision excited as
much interest as the argument. Many spectators
were present, who in their eagerness to hear (the Chief
Justice reading in a low, feeble voice) collected close
around the bench.”! In his opinion — “that opin-
ion which has done more to knit the American people
into an indivisible Nation than any other one force
in our history, excepting only war,” 2—the Chief Jus-
tice gave, for the first time in the history of the Court,
a full interpretation of the meaning of the Commerce
Clause of the Constitution, defining in memorable
terms the words “regulate’ and ‘““commerce.” ‘Com-
merce undoubtedly is traffic, but it is something more,
it is intercourse.” It comprehends navigation. It com-
prehends every species of commercial intercourse
among States and nations, and ““is regulated by prescrib-
ing rules for carrying on that intercourse.” Though
this definition now seems almost a self-evident tru-
ism, so embedded has it become in our law, the rad-

! New York Commercial Advertiser, New York Statesman, March 5, 1824. On
March 15, 1825, Marshall delivered the opinion of the Court (unreported) in the
case of Cornelius Vanderbilt v. Jokn R. Livingston, *“‘the question being the same
with that involved in the Steamboat cause, decided at last Term and submitted
without argument by Webster against Henry Wheaton.” National Intelligencer,

March 21, 1825.
3 Marshall, IV, 420.
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ical departure which it made from the views popu-
larly held in 1824 as to the limits of the Federal power
to regulate commerce may be best appreciated, by
contrasting it with the restricted scope which Presi-
dent Monroe had then just expressed in his veto of
the Cumberland Road Act in 1822. ‘“Commerce be-
tween independent powers or community is univer-
sally regulated by duties and imports. It was so
regulated by the States before the adoption of this
Constitution, equally in respect to each other and to
foreign Powers. The goods and vessels employed in
the trade are the only subject of regulation. It can
act on none other. A power, then, to impose such
duties and imports in regard to foreign nations and
to prevent any on the trade between the States, was
the only power granted.”! The further question
which had been urged, whether the States retained
the power to legislate on the subject in the absence
of Congressional legislation, or whether the power
of Congress was exclusive, Marshall found unneces-
sary to decide in this case, since he held that Congress,
by enacting the Federal coasting laws, had already
acted upon the subject, and hence that the State
statute, being in conflict with the Federal law, was
unconstitutional. Judge Johnson in a concurring
opinion was less cautious, and maintained the exclu-
siveness of the Federal power over commerce in the
fullest degree.

Of the indebtedness of the Chief Justice to Web-
ster’s great argument, there can be no question; and
Webster himself said later that: ‘“The opinion of the
Court, as rendered by the Chief Justice, was little
else than a recital of my argument. The Chief

1 See Federal Control of Interstate Commerce, by George W. Wickersham, Hare.
Law Rev. (1910), XXIII.
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Justice told me that he had little to do but to repeat
that argument, as that covered the whole ground.
And, which was a little curious, he never referred to
the fact that Mr. Wirt had made an argument. He
did ntt speak of it once. . . . That was very singu-
lar. It was an accident, I think. Mr. Wirt was a
great lawyer, and a great man. But sometimes a
man gets a kink and doesn’t hit right. That was one
of the occasions. But that was nothing against Mr.
Wirt.”” !

In view of the pinnacle on which Marshall’s opin-
ion has ever since been placed, it is interesting to
note that all his contemporaries did not concur in the
general praise. John Randolph, writing soon after
the delivery of the opinion, said :?

It is the fashion to praise the Chief Justice’s opinion in
the case of Ogden against Gibbons. But you know I am
not a fashionable man; I think it is unworthy of him.
Lord Liverpool has set him an example of caution in
the last speech of the King; one that shames our gascon-
ading message. I said it was too long before I read it. It
contains a great deal that has no business there, or indeed
anywhere. . . . A judicial opinion should decide nothing

1 Reminiscences and Anecdotes of Webster (1877), by Peter Harvey. Writing
to Edward Everett, Oct. 30, 1851, Webster said: “I presume the argument in
Gibbons v. Ogden was written by me and given to Mr. Wheaton. The argument
is a pretty good one and was on a new question. It has been often observed that
the opinion of the Court delivered by Chief Justice Marshall follows closely the
track of the argument. He adopts the idea which I remember struck him at the
time — that by the Constitution the commerce of the several States has become a
tlnit.”

Judge Wayne in the Passenger Cases in 1849 said: “The case of Gibbons v.
Ogden, in the extent and variety of learning, and in the acuteness of distinction
with which it was argued by counsel, is not surpassed by any other case in the
reports of Courts. In the consideration given to it by the Court, there are proofs
of judicial ability, and of close and precise discrimination of most difficult points,
equal to any other judgment on record. . . . The case will always be a high and
honorable proof of the eminence of the American Bar of that day, and of the talents
and distinguished ability of the Judges who were then in the places which we now
occupy.” 7 How. 288, 487.

3 Life of John Randolpk (1851), by Hugh A. Garland, II, 212, letter of Randolph
to Dr. Brockenbrough, March 3, 1824.
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and embrace nothing that is not before the Court. If he had
said that “a vessel, having the legal evidence that she has
conformed to the regulations which Congress has seen fit
to prescribe, has the right to go from a port of any State
to a port of any other with freight or in quest of it, with
passengers or in quest of them, non obstante such a law as
that of the State of New York, under which the appellee
claims,” I should have been satisfied. However, since the
case of Cohen v. Virginia, I am done with the Supreme Court.
No one admires more than I do the extraordinary powers
of Marshall’s mind ; no one respects more his amiable deport-
ment in private life. He is the most unpretending and
unassuming of men. His abilities and his virtues render
him an ornament not only to Virginia, but to our Nation.
I cannot, however, help thinking that he was too long at
the Bar before he ascended the Bench; and that, like our
friend T , he had injured, by the indiscriminate defense
of right or wrong, the tone of his perception (if you will
allow so quaint a phrase) of truth or falsehood.

Randolph’s view, however, was not generally held by
his contemporaries. Throughout the United States,
the newspapers, regardless of political affiliation
and with few exceptions, highly praised the decision
and rejoiced over the destruction of the obnoxious
steamboat Monopoly. The New York papers nat-
urally hailed it with especial satisfaction.! “This
morning, Chief Justice Marshall delivered one of
the most able and solemn opinions that has ever
been delivered in any Court on the Steamboat Case,”
wrote the correspondent of the New York Evening
Post. “The Court-room was crowded with people,
and during more than an hour, which was consumed
in pronouncing the decision of the Court, the most
unbroken silence prevailed. Chief Justice Marshall
commenced by stating the importance of the case

! New York Evening Post, March 5, 8, 18, 24; New York Commercial Advertiser,
March 12, 1824; New York Statesman, March 8, 1824. See also Columbian Cen-
tinel, March 10, 1824.
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and by passing a short but dignified eulogium on
the late Judiciary of the State of New York. He
stated the regret which was felt by the highest tri-
bunal in the Nation in differing from the opinion
which the Courts of New York had given to the world
on a great constitutional question. The Chief Jus-
tice then proceeded in his long and luminous view of
the Steamboat Case. This opinion . . . presents one of
the most powerful efforts of the human mind that
has ever been displayed from the bench of any Court.
Many passages indicated a profoundness and a fore-
cast, in relation to the destinies of our confederacy,
peculiar to the great man who acted as the organ of
the Court. The steamboat grant is at an end.”
Many other New York papers published the opinion
in full, and said editorially that it would ‘‘command
the assent of every impartial mind competent to em-
brace such a subject” ; that it was “written with great
clearness, perspicuity and, considering the importance
of the subject, with great conciseness”; and that it
was ‘“‘probably the strongest document in support
of the powers of the Federal Government that has
ever issued from the same authority.” In other parts
of the country, the papers greeted the decision with
equal approval.! “The constitutional law which is
so thoroughly expounded in this masterpiece of judi-
cial reasoning concerns every citizen. . . . Itis matter
for general complacency that unlimited scope is now
afforded to enterprise and capital in steam naviga-

1 National Gazette, March 9, 1824; New Brunswick Fredonian, March 11, 1824;
Loutsville Public Advertiser, March 28, 1824; Charleston Courier, March 17, 1824 ;
Augusta Chronicle and Georgia Advertiser, March 17, 1824; Missouri Republican
(St. Louis), April 26, 1824. See also The Federal Power over Carriers and Corpo-
rations (1907), by E. Parmalee Prentice, and the following newspapers mentioned
therein: New York National Union, March 18, 1824; Connecticut Courant, March
9, 1824; Albany Argus, March 9, 1824; Delaware Gazetts (Wilmington), March
19, 1824.
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tion,” said a Philadelphia paper. ‘“The unprinci-
pled steamboat monopoly of New York is at length
broken up. . . . The waters are now free, and those
who heretofore held with an iron grasp, and exercised
with unfeeling perverseness, their precarious power
will now perhaps lament, when it is too late, the rash-
ness and severity which has involved them in em-
barrassment, if not ruin,” said a New Jersey paper.
“We not only believe the opinion of the Court to be
correct, but we feel confident that, had the same case
been tried by any competent tribunal not within the
State of New York, the result would have been the
same,” said a Kentucky paper. ‘This decision will
have an important bearing upon the navigation com-
panies of New York, which have been brought into
existence and pampered by the unnatural and uncon-
stitutional measures adopted by the Legislature of
that State,” said a South Carolina paper. A Geor-
gia paper said: ‘“The principle settled in the great
Steam Boat Question recently before the Supreme
Court of the United States is one of such vast interest
and importance to our country that we deem it a duty
to lay the entire opinion of the Court, long as it is, be-
fore our readers. . . . The ability displayed in it will
amply compensate for . . . its perusal. We cannot
suppose that the decision which has conclusively deter-
mined that the navigable waters of every State are
the common passway of all the citizens of the United
States, so that all boats or vessels however propelled,
sailing under coasting licenses have a right to traverse
them, will be unacceptable to any portion of the
American population, who have not an tnterest in wish-
ing that a question of this magnitude had been brought
to a different result.” A Missouri papersaid: ‘Some
of the New Yorkers show themselves a little restive
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under the late decision of the U. S. Supreme Court
on the subject of the steam boat monopoly. They
may rest assured that it is a decision approved of in
their sister States, who can see no propriety in the
claim of New York to domineer over the waters which
form the means of intercourse between that State
and others, and over that intercourse itself.”

The effects of the decision were at once felt in the
waters of New York and the other States. Shortly
after the fourteenth of March, the newspapers of the
North carried this item: ‘““Yesterday the Steam-
boat United States, Capt. Bunker, from New Haven,
entered New York in triumph, with streamers flying,
and a large company of passengers exulting in the
decision of the United States Supreme Court against
the New York monopoly. She fired a salute which
was loudly returned by huzzas from the wharves.”
A representative Southern paper spoke of ‘‘the immense
public advantages that flow from the decision. The
fare in the steamboats that ply between New York
and New Haven has been reduced from five to three
dollars. The boats that heretofore went from Charles-
ton to Hamburg now touch at Savannah and come
directly to the wharves of Augusta. On Monday,
the 29th, two steamboats from Charleston arrived at
Augusta. Their arrival was greeted by the citizens who
fired a feu de jote, accompanied by a band of music,
which was returned by one of the boats, amidst re-
peated huzzas and cries of ‘down with all monopolies
of commerce and manufactories— one is as great an evil
as the other. Give us free trade and sailor’s rights !’’’ !
Shortly over a year after the decision, Niles Register
reported that the number of steamboats plying from
New York had increased from six to forty-three.?

1 Georgia Journal, April 6, 1824, 3 Niles Register, XXIX, Nov. 12, 1825.
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As revealed in the above comments, the chief im-
portance of the case in the eyes of the public of that
day was its effect in shattering the great monopoly
against which they had been struggling for fifteen
years. It was the first great “trust” decision in this
country, and quite naturally met with popular ap-
proval on this account. But economic results of more
far-reaching importance than the mere demolition
of the monopoly were involved, which were not ap-
preciated until later years. The opening of the Hud-
son River and Long Island Sound to the free passage
of steamboats was the most potent factor in the build-
ing up of New York as a commercial center. The
removal of danger of similar grants of railroad monopo-
lies in other States promoted immensely the devel-
opment of interstate communication by steam
throughout the country; for the first railroad was
built only five years later. The coal industry, then but
an experiment, was developed through the growth
of New England’s manufacturing industries, made
possible by cheap transportation of coal by water.
In short, Marshall’s opinion was the emancipation
proclamation of American commerce.!

It was not, however, the economic results of the
Court’s decision in the Steamboat Case which sig-
nalized its leading place in the history of American
law. The political effect of Marshall’s opinion was
equally potent; for it marked another step in the
broad construction of the Constitution, and became at
once a mighty weapon in the hands of those statesmen
who favored projects requiring the extension of Federal
authority. As has been pointed out, before and
during and immediately after the argument of Gibbons
v. Ogden, Congress was engaged in a vigorous debate

! History of the American Bar (1911), by Charles Warren.
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on two subjects which for ten years had sharply di-
vided the two political parties — the power of the
National Government over internal improvements
and its power to enact protective tariffs in aid of
favored interests.! While the actual decision of the
case was based on the conflict between the New York
and the Federal statutes, the language used by the
Chief Justice in his opinion as to the extent of the
power of Congress was directly contrary to the con-
tentions of the Republican Party, and could be used
in support of every political measure favored by its
opponents. Republican’ Congressmen were not slow
in perceiving the aid which the opinion gave to the
advocates of the obnoxious measures of Federal ex-
pansion. ‘““More danger is now to be apprehended
from tyranny in the head than from anarchy in the
extremities,” said Stevenson of Virginia. ‘“We are
now sweeping down at one blow the independence
and power of the State Governments.” ‘“Not one
or two but many States in the Union see with great
concern and alarm the encroachments of the General
Government on their authority,” said John Randolph,
and denouncing the tariff bill, as based on a broad
construction of the commerce clause of the Consti-
tution, he added: ‘““There are firebrands enough in
the land, without this apple of discord being cast into
the assembly.”

Some of the newspapers of the country were also
greatly concerned over the political effects of Marshall’s
views. A South Carolina paper said that: ‘“The exer-
cise of the power of the United States Courts in matters
of this kind cannot but be interesting to the individual
States in its bearing on the independence of their

! Marshall, IV, chap. 8; see also 18th Cong., 1st Sess., Jan. 12, 14, 16, 27, 28,
29, 80, Feb. 8, 4, 5, 6, 9, 10, April 21, 23, 1824, for debates on the Roads and Canals
Survey Bill; ibid., Feb. 11, to April 16, 1824, for debate on the Tariff Bill.
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legislation. . . . By this decision, it would appear that
the sovereignty of a State under the Federal Con-
stitution is not unlimited. A principle of the great-
est magnitude is thus settled in the United States,
and consequences of material interest in every part of
the Republic will low from its decision.” ! The Rich-
mond Enquirer considered the opinion as “too elab-
orate, too long”’, and as traveling beyond the record ;
and it sounded this note of warning to its readers:
“The last paragraph of the opinion states what would.
be the consequence of contracting ‘by construction
into the narrowest possible compass’ ‘the powers ex-
pressly granted to the Government of the Union.’
It ‘would explain away the Constitution of our country,
and leave it (says the opinion) a magnificent structure,
indeed, to look at, but totally unfit to use.” And
suppose we fly to the opposite extreme, suppose we
stretch the power of the Government by a most liberal
construction, suppose we consider ‘necessary’ to be
synonymous with ‘convenient’, what would be then
the state of the case? The State Governments would
moulder into ruins, upon which would rise up one
powerful, gigantic and threatening edifice. To which
of these extremes the stream of decisions from the
Supreme Court is sweeping, we refer to the case of
McCulloch and the case of the Cohens.” Similar views
were vigorously expressed by Thomas Addis Emmet,
arguing in May, 1824, before the New York Court of
Chancery.? He viewed “the progress of the Union
towards consolidation, with a fearful solicitude.” *“If
some of the principles of Gibbons v. Ogden are not over-
ruled within twenty years, the Constitution will before

1 Charleston City Gasette (S. C.), March 10, 24, 1824; Georgia Journal, April
6, 1824; Richmond Enguirer, March 16, 1824.

2 North River Steamboat Co. v. Livingston (June, 1824), 1 Hopkins, Ch. 170;
8.c. 8 Cowen 741.
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then have verged towards a form of government which
many good men dread, and which assuredly the people
never chose”; and he concluded with the following
pessimistic prediction: “There is a pretty general
impression that the decisions of that Court on con-
stitutional law tend to such a result. It is the avowed
opinion of Mr. Jefferson and of many who now labor
to check it. If that impression be correct, the con-
sequences are much to be lamented; for such a course
pursued by that Court (the value and importance of
which ought to be estimated most highly) may well
aid in its own destruction, and possibly in that of the
fabric of our government. ... It is upon State-
Rights we stand and State-Rights are State liberty.
They are more; they are in this land the bulwarks of
individual and personal liberty ; they are the outposts
of the Constitution. While they are preserved entire,
our federative Union will stand against the shocks
of time and the approaches of despotism. But let
them be broken down or suffered to moulder away,
and a consolidated power must succeed in governing
this mighty empire. Consolidation will be the eutha-
nasia of our Constitution. Make that consolidated
government as democratic and .free as you please,
make its base as broad and its principles as liberal as
philanthropy and philosophy can devise; it will still be
a single government over a vast extent of territory;
it will follow — it will surely and speedily follow —
the course of all the governments of ancient times and
modern Europe, which began with elective rights and
free institutions but have silently sunk into despot-
isms.”

On the other hand, the newspapers which favored
the views of the opponents of the Republican Party
applauded the breadth of the opinion, the Connecticut
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Courant saying: “It was natural that the Courts of
New York should insensibly receive a bias in support
of the legislative proceedings of that State; and it
was wisely provided by the Constitution of the United
States that questions of this nature should be finally
settled by a tribunal removed from the influence of
those State and private interests which give rise to
them. Thus every year unfolds new relations growing
out of our Federative and republican government. It
will take many years to settle the boundary line be-
tween State and Federative rights. These will be
adjudged peaceably as they arise, so long as the de-
cisions of the Supreme Court of the United States
shall continue to be respected. It is the duty of every
citizen to cherish a spirit of respect and acquiescence
in the decisions of this Court. If the States should
once embrace a feeling of hostility or even jealousy
toward the National councils, it is to be feared those
ties which bind us together will be dissolved, and we
shall again be made to experience all the evils of the
old Confederation, or, what is worse, of separate and
independent States.”’!

The doctrine thus proclaimed by the Court in the
Steamboat Case filled Jefferson with horror. He was
an old man of eighty-two years; he had been out of
office for sixteen years; yet his frequent letters to
his personal friends in the years since 1818, frequently
printed in the newspapers, had become the fountain-
head of Democratic dogma. Accordingly, one of
the last of these letters, written to William B. Giles,
December 26, 1825 (in the year before his death), repre-
sented the general attitude of his party: “I see, as you
do, and with the deepest affliction, the rapid strides
with which the Federal branch of our Government

1 Connecticut Courant, March 9, 1824.
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is advancing towards the usurpation of all the rights
reserved to the States, and the consolidation in itself
of all powers, foreign and domestic; and that too
by constructions which, if legitimate, leave no limits
to their power. Take together the decisions of the
Federal Court, the doctrines of the President and
the misconstructions of the Constitutional Compact
acted on by the Legislature of the Federal branch,
and it is but too evident that the three ruling branches
of that department are in combination to strip their
colleagues, the State authorities, of the powers re-
served by them, and to exercise themselves all functions
foreign and domestic. Under the power to regulate
commerce, they assume indefinitely that also over
agriculture and manufactures, and call it regulation
to take the earnings of one of these branches of
industry — and that, too, the most depressed — and
put them into the pockets of the other — the most
flourishing of all. Under the authority to establish
postroads, they claim that of cutting down mountains
for the construction of roads, of digging canals, and,
aided by a little sophistry on the words ‘general wel-
fare’, a right to do, not only the acts to effect that
which are sufficiently enumerated and permitted, but
whatsoever they shall think or pretend will be for the
general welfare.”

There was one question in connection with the Court’s
trend of decision to which Jefferson made no refer-
ence, and on which in all his correspondence he ever
preserved a discreet silence — the slavery issue. While
the wide scope of Marshall’s opinion gave concern to
the South with reference to the political issues of in-
ternal improvements and tariffs, the effect of the
Court’s constitutional doctrines as to Congressional
power was viewed with even greater alarm in its relation
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to commerce in slaves. Not without reason did a Rep-
resentative from Virginia rise on the floor of Congress,
a month after the decision, and say with solemnity :
“Sir, we must look very little to consequences, if we
do not perceive in the spirit of this construction,
combined with the political fanaticism of the period,
reason to anticipate, at no distant day, the usurpation
on the part of Congress of the right to legislate on a
subject, which, if you once touch, will inevitably throw
this country into revolution — I mean that of slav-
ery.”! For the slavery issue had been presented
during the argument of the Gibbons Case, in connection
with the discussion of the respective powers of the
States and of Congress. Emmet had pointed out that
the power to legislate in prohibition of the importation
of slaves had been exercised by many States; that by
the Constitution slaves were treated as articles of
commerce; that, in 1803, Congress passed an Act im-
posing penalties on the importing or landing of any
person of color in any States which by law had pro-
hibited or should prohibit their admission or importa-
tion, and he asked: ‘“How could Congress do this,
if the power of prohibiting the trade were not un-
questionably possessed by the States in their sovereign
capacity ?” From this, he argued that the States had
concurrent power with Congress in the regulation of
commerce. Webster in his argument referred to the
question, but declined to discuss the constitutionality
of the State laws, until their particular provisions
should be more clearly set forth. Neither Oakley nor
Wirt appear to have adverted to the subject of slavery.
The Chief Justice, however, in his opinion disposed of
the whole argument in a single paragraph, by pointing

! Speech of Robert S. Garnett of Virginia, April 2, 1824. 18th Cong., 18t Sess.,
2098.
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out that, by the express provision of the Constitution,
the power of the States to prohibit the importation
of slaves previous to the year 1808 ‘‘constitutes an
exception to the power of Congress to regulate com-
merce, and the exception is expressed in such words
as to manifest clearly the intention to continue the
pre-existing right of the States to admit or exclude,
for a hmited period”’, but for a limited period only ; and
““‘the possession of this particular power, then, during
the time limited in the Constitution, cannot be admitted
to prove the possession of any other similar power.”
Marshall thus clearly intimated that the power of the
States over the importation of slaves did not extend
beyond the year 1808, and that State laws passed
later with reference to the subject would be invalid.
It was this phase of his opinion which caused great
alarm in the South, for the specific question had al-
ready arisen in two cases in the United States Circuit
Courts. Virginia and South Carolina had enacted
statutes directed against the entrance of free negroes
into the State, and providing for their detention in
custody until the vessel in which they arrived should
leave port. By these statutes, thus interfering with
the right of transit between the States, the South at-
tempted to protect itself against the possibility of insur-
rectionary movements being stirred up amongst the
slave population by the presence of free negroes from
Northern States.! The validity of the Virginia law had
been contested before Chief Justice Marshall in the
Circuit Court, in the case of The Brig Wilson, in 1820 ;

1 See debate in the House, Jan. 81, 1849, for an interesting discussion by Congress-
men Robert B. Rhett and Isaac F. Holmes of South Carolina, as to the origin and
necessity of these laws. Holmes said: “The whole thing was done with a view to
self-protection after the expenence of the year 1828, in consequence of Denmark
Vesey and other blacks coming from the North for the purpose of creating an

insurrection, which was prevented, only by timely discovery, from bursting with
all its horrors upon the city of Charleston.”  30th Cong., 2d Sess.
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but he had evaded the dangerous issue by construing
one of the statutes involved as inapplicable to the facts
in the case.! In the fall of 1828, however, eight
months before the decision in Gibbons v. Ogden, Judge
Johnson had met the issue squarely in a case in the
Circuit Court for the District of South Carolina, and,
though a Republican appointed by Jefferson, he had
held the South Carolina statute clearly unconstitu-
tional, stating that the right of the Federal Government
to regulate commerce between sister States and with
foreign nations was ‘“‘a paramount and exclusive right.”
“The plea of necessity is urged,” he said “and of the
existence of that necessity, we are told, the State alone is
to judge. Where is this to land us? Is it not asserting
the right in each State to throw off the Federal Con-
stitution at its will and pleasure? If it can be done as
to any particular article, it may be done as to all, and,
like the old Confederation, the Union becomes a mere
rope of sand.”? This decision had been bitterly re-
sented by South Carolina, and her officials had pro-
ceeded to enforce the statute, in flat disregard of the
decision, and in sympathy with the threat made by
one of the counsel at the argument that “if South
Carolina was deprived of the right of regulating her
colored population, it required not the spirit of prophecy
to foretell the result; and rather than submit to the
destruction of the State I would prefer the dissolution
of the Union.” Niles Register regarded the issue
involved as more dangerous to the existence of the
Union than even the Missouri question, and said that
while Johnson’s decision was ‘““such as everyone must
have expected that it would be . . . the decision

1 The Brig Wilson, 1 Brock, 423; Elkinson v. Deliesseline, Federal Cases No. 4366.
2 See especially Jokn C. Calhoun and the Labor Question, by E. Parmalee Prentice,
Hare. Law Rev. (1900), XIV.
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is said to have created much excitement at Charleston,
and no wonder; for self-preservation is said to be
the first principle of law.” ! Judge Johnson, himself,
was much perturbed over the recalcitrant attitude of
the State and wrote to John Quincy Adams (then
Secretary of State): “I am daily made sensible that
the eyes of the community are turned most partic-
ularly to the Judges of the Supreme Court for pro-
tection of their constitutional rights, while I feel myself
destitute of the power necessary to realize that expec-
tation. Hence, altho obliged to look on and see
the Constitution of the United States trampled on by
a set of men, who, I sincerely believe, are as much influ-
enced by the pleasure of bringing its functionaries
into contempt, by exposing their impotence, as by any
other consideration whatever, I feel it my duty to call
the attention of the President to the subject as one
which may not be unworthy of an official remonstrance
of the Executive of the States.”? And Marshall
wrote to Judge Story:

1See Niles Register, XVII, XXIV, XXV. On Dec. 25, 1819, it said in ref-
erence to the South Carolina laws when first proposed: “If a free black, who is a
* citizen ’, pleases to locate himself in South Carolina, he may undoubtedly do so,
any law of the State to the contrary notwithstanding.” On Aug. 28, 1828, it said
that Judge Johnson's decision was “such as every one must have expected that it
would be. ... The decision is said to have created much excitement at Charles-
ton —and no wonder, for self preservation is said to be the first principle of law.
We trust, however, that no possible injury can result from the proceeding.” On
Sept. 6, 1828, it printed the opinion in full; and on Sept. 20, after saying that
“ the Charleston papers have teemed with essays on the subject,” it printed a long
letter from one of the counsel in the case. See also ibid., XXVII, Dec. 18, 24, 1824,
Jan. 8, 1825. ‘The Washington Union edited by the veteran, Thomas Ritchie of
Richmond, said, March 18, 1851: “This law of South Carolina was enacted at a
momerit when Charleston was threatened with insurrection. Colored sailors were
suspected of having ministered to the fuel. To repress such danger, the law was
passed. We well recollect when Judge Johnson leaned in his decision against the
execution of the law. It threw Charleston into a flame which extended into Vir-
ginia. Mr. Jefferson and his political associates took the other side and vindicated
the right of South Carolina to pass such a moral quarantine law.”

2 Quoted in 31st Cong., 1st Sess., App., 1661, Sept. 12, 1850, letter of Johnson to
Adams, July 8, 1824; Story Papers MSS, letter of Marshall to Story, Sept.
26, 1823.
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Our brother Johnson, I perceive, has hung himself on a
democratic snag in a hedge composed entirely of thorny
State-Rights in South Carolina, and will find some difficulty,
I fear, in getting off into smooth, open ground. You have,
I presume, seen his opinion in the National Intelligencer,
and could scarcely have supposed that it would have excited
so much irritation as it seems to have produced. The
subject is one of much feeling in the South. Of this I was
apprised, but did not think it would have shown itself in
such strength as it has. The decision has been considered
as another act of judicial usurpation; but the sentiment has
been avowed that, if this be the Constitution, it is better to
break that instrument than submit to the principle. Refer-
ence has been made to the massacres of St. Domingo, and
the people have been reminded that those massacres also
originated ‘“ in the theories of a distant government, insen-
sible of and not participating in the dangers their systems
produced.” It is suggested that the point will be brought
before the Supreme Court, but the writer seems to despair
of a more favorable decision from that tribunal, since they
are deserted by the friend in whom their confidence was
placed. Thus you see fuel is continually added to the fire
at which eraltées are about to roast the Judicial Depart-
ment. You have, it is said, some laws in Massachusetts,
not very unlike in principles to that which our brother has
declared unconstitutional. We have its twin brother in
Virginia; a case has been brought before me in which I
might have considered its constitutionality, had I chosen
to do so; but it was not absolutely necessary, and as I am
not fond of butting against a wall in sport, I escaped on the
construction of the act.

Two months after the decision in Gibbons v. Ogden,
Attorney-General William Wirt rendered an opinion
to President Monroe, holding the South Carolina
statute unconstitutional ; and the President, to whom
the British Government had complained of the appli-
cation of the statute to its citizens, wrote to the Gover-
nor of the State urging a repeal of the law.! No atten-

1 See opinion of Wirt, May 8, 1824, Ops. Attys.-Gen., I, 659. Seven years later,
March 25, 1881, Attorney.- General Berrien gave an opinion directly to the contrary,



THE STEAMBOAT MONOPOLY CASE 87

tion, however, was paid to this request; but on the
contrary, the Governor sent a message to the Legis-
lature, December 1, 1824, urging a reaffirmance of its
policy and containing the following truculent senti-
ments of Nullification: “The evils of slavery have
been visited upon us by the cupidity of those who are
now the champions of universal emancipation. A
firm determination to resist, at the threshold, every
invasion of our domestic tranquillity and to preserve
our sovereignty and independence as a State is ear-
nestly recommended ; and if an appeal to the first prin-
ciples of the right of self-government be disregarded,
and reason be successfully combated by sophistry
and error, there would be more glory in forming a
rampart with our bodies on the confines of our territory
than to be the victims of a successful rebellion or the
slaves of a great consolidated government.”” The
officials and Courts of South Carolina continued for
over twenty-five years to disregard Judge Johnson’s
opinion and to insist that the decision in Gibbons v.
Ogden was inapplicable.! The whole episode is a strik-
ing illustration of the fact that, throughout the long
years when the question of the extent of the Federal
power over commerce was being tested in numerous
cases in the Court, that question was, in the minds
of Southerners, simply coincident with the question
of the extent of the Federal power over slavery. So
the long-continued controversy as to whether Congress
had exclusive or concurrent jurisdiction over commerce
was not a conflict between theories of government, or
between Nationalism and State-Rights, or between

holding that the law belonged strictly to the State’s internal police, like a quarantine
law, and that “the right of self-protection was not limited to defence against
physical pestilence but that a State might protect itself against the introduction
amongst its colored people of moral contagion.” Ops. Attys.-Gen., I1, 426. See also
27th Conyg., 8d Sess., House Doc. No. 800,

1See Chapter XXIV, infra.
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differing legal construction of the Constitution, but
was simply the naked issue of State or Federal control
of slavery. It was little wonder, therefore, that the
Judges of the Court prior to the Civil War displayed
great hesitation in deciding this momentous controversy.

While the States were thus exceedingly concerned
over the possible encroachment on their powers as
to the subjects of monopoly, of transportation, slav-
ery and internal improvements which lurked in the
constitutional doctrines announced in the Steamboat
Case, they were about to be confronted at this Term
of Court with a still more startling invasion of their
sovereignty. Exactly one month after the close of
the argument in Gibbons v. Ogden on February 10, 1824,
arguments were begun in the great case of Osborn v.
Bank of the United States, which had been pending on the
docket for three years, and which presented four ques-
tions of the highest importance : the right of the Bank to
maintain suit against the officials of a State; the right of
the Bank to sue in the Federal Circuit Courts; the
power of Congress to charter the Bank; and the
power of the State of Ohio to tax the Bank. The
second question was also pending in a case before the
Court arising in Georgia —a case which added that
State to the long list of opponents of the Federal
authority. Though the Bank of the United States
had no branch in Georgia and hence was not subjected
to a State tax, a heated conflict had arisen between
it and the State over its policy of requiring State banks
to redeem their notes in specie. As a retaliatory
measure, Georgia had enacted statutes, in 1819 and
1821, expressly excepting the Bank from rights given
to other injured suitors in her Courts, and providing
that State bank notes held by the Bank should not
be redeemable in specie, unless the person presenting
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them would swear that the notes were not procured by
the Bank ‘““for the purpose or with any intent to demand
or to draw specie from the bank issuing the notes.” As
a result of this unfair legislation, the effort of the
Bank to collect in specie naturally met with open
resistance. The largest State bank, the Planters
Bank of Georgia, announced, in 1821, that it would
cash no more of its notes presented by the Bank of
the United States, and stated in a circular that “this
mammoth came here to destroy our very substance.
Ships, plantations, negroes, wharves, stores,—all the
sources of wealth of the State have been devoured
by this all-assuming power.” In December, 1822,
the principles of the Ohio resolutions opposing the
McCulloch Case decision of the United States Supreme
Court had been approved in a debate in the Georgia
Legislature, and resolutions were introduced stating that
the Bank of the United States “must alter its policy ”
or “it will encounter the utmost exertion of the power
of this State.” And in the latter part of 1823, the
Georgia Legislature had passed a resolution calling
for an Amendment of the Constitution so as to restrict
the powers of the Federal Courts. Meanwhile, in a
suit by the Bank against the Planters Bank of Georgia,
brought in the United States Circuit Court, a defense
was raised which, if sustained, might have been almost
fatal to the Bank’s operations. It was objected
that the Circuit Court had no jurisdiction of the case,
as there was no requisite diverse citizenship and the
provision of the Bank’s charter allowing it to sue
in the Circuit Court, properly construed, did not
permit such suit. Had the point been successfully
maintained and the Bank excluded from the Federal
Courts and obliged to trust its fate to local juries,
its fortunes would have been highly insecure. In
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December, 1823, the case accordingly had been certified
to the Supreme Court.! After the Ohio case had been
argued by Charles Hammond and John C. Wright
for the State against Henry Clay for the Bank, the
Court expressed a wish that it be reargued with
this Georgia case, upon the constitutional points raised,
as well as upon the effect of the section of the Bank’s
charter authorizing suit in the Federal Courts.? In
this second argument, which occurred on March 10
and 11, 1824, a galaxy of counsel took part. The
State had retained Robert Goodloe Harper, the talented
Maryland lawyer, then fifty-nine years old and famed
for his knowledge of commercial law and his keen
reasoning powers; Ethan Allen Brown of Ohio, then
forty-eight years old, who had been Judge of the
Supreme Court and Governor of Ohio; and John C.
Wright. For the Bank, there appeared Daniel Webster,
then fresh from his triumph in Gibbons v. Ogden (for
this case had been decided in the interim, on March 2)
and from his recent powerful argument in Ogden v.
Saunders (argued March 3-56); and John Sergeant,
the long-time leader of the Philadelphia Bar, then
forty-five years old, and the Bank’s regular counsel.?

1 See Niles Register, XX1I, Jan. 25, 1822; XXV, Jan. 10, 24, 1824,

$In 1828, the Western Herald and Steubenville Gasxette (Ohio), said: March 1:
“The great cause between the State of Ohio and the United States Bank was
expected to have been decided by the Supreme Court at Washington City this
present week, Messrs. Wright and Hammond are in attendance as counsel for
State and Mr. Clay as counsel for the Bank.”

Judge Story had written to Judge Todd on March 14, 1828: “Your friend Clay
has argued before us with a good deal of ability, and if he were not a candidate
for higher offices, I should think he might attain great eminence at this Bar. But
he prefers the fame of popular talents to the steady fame of the Bar.” Asto
Charles Hammond, Chief Justice Marshall, on a trip down the Potomac with
William Greene of Cincinnati in 1824, ““spoke of his remarkable acuteness and accu-
racy of mind, and referred with emphatic admiration to his argument in the Bank
Case. He said that he met no judicial record of equal intellectual power since
Lord Hardwicke’s time.” History of Okio (1912), by Emilius O. Randall and
Daniel J. Ryan, I11, 829.

3 ““Qsborn v. The Bank was argued with equal zeal and talent, and decided on great
deliberation,” said Chief Justice Marshall in Ex parte Madrazo (18883), 7 Pet. 627,
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Only one week later, on March 19, 1824, the decision
was rendered by Chief Justice Marshall upholding
the Bank in all its contentions and reaffirming Mec-
Culloch v. Maryland as to the constitutionality of
the Bank’s charter and the invalidity of the State tax
law. This action of the Court had been generally
expected. But the further rulings proclaimed a new
doctrine in constitutional law, when the Court held
that a State officer who had committed a trespass, re-
lying on an unconstitutional State statute, might be
sued in spite of his official position; that Ohio’s con-
tention that the suit against Osborn was a case in which
the State was a party and hence barred by the provisions
of the Eleventh Amendment was untenable; and that
the State officials must return to the Bank the tax money
taken from it.! By this fateful decision, the narrow
limits to the power of the Federal Courts so strenu-
ously urged by the State-Rights men were overthrown
and demolished. Rendered at a time when attacks
in Congress upon the Court and its jurisdiction were
becoming increasingly frequent, and when threats of
resistance to Federal protective tariff laws and to
decrees of Federal Courts in relation to State negro
legislation were being heard in various States, the
decision constituted another firm bulwark to the Union.
That these conditions of the time were clearly in the
mind of the Court was apparent from the ringing words
employed by the Chief Justice in maintaining the
power of the Nation to protect its agents in executing
its laws and to restrain or commit State officials who
sought to obstruct the authority of the National Govern-
ment. Judge Johnson also, though dissenting on a tech-
nical point, pointed out that “a state of things has now

1See especially Osborn v. The Bank, by Daniel H. Chamberlain, Hare. Law
Rev. (1887), 1; The State as a Defendant under the Federal Constitution, by William
C. Coleman, ibid. (1917), XXXI.
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grown up in some of the States which renders all
the protection necessary that the General Government
can give to this Bank.”

To those who favored a strong Union, the decision
was a source of great satisfaction, but to the ardent
State-Rights advocates it afforded only more fuel to
their opposition to the Court. “The opinion of the
Court goes far beyond any heretofore given, as to the
reduction of the State Sovereignty, and will, it is appre-
hended, give much cause of alarm to the friends of
republican principles and of the rights of the people,”
said a leading Ohio paper; and a Kentucky paper said
that the decision repealed the Eleventh Amendment,
“for if Federal Courts can punish State officers for
official acts, and take money from the State Treasurer,
their exemption from suits is a mere mockery.” !

1See New England Palladium (Boston), March 30, 1824; Western Herald and
Steubenville Gazette, March 27, 1824; Argus of Western America, April 7, 1824.



CHAPTER SIXTEEN
KENTUCKY AGAINST THE COURT
1821-1825

It will be noticed that during the years from 1819 to
1824, the criticisms of the Court, outside of Virginia
and Ohio, had come largely from Kentucky politicians
and newspapers, and (as will be described in a later
chapter) the most serious attempt made in Congress to
weaken the Court’s power originated with Kentucky
Senators and Representatives. “To the mass of de-
mocracy, it would be grateful to see the Judges rendered
dependent on the will of the National Legislature
and to the inhabitants of Kentucky and other new
portions of the Union peculiarly acceptable,” wrote
Pickering to Richard Peters in 1810.! This attitude
on the part of Kentucky was reflected in the support
which it was destined to give to Jackson and the Demo-
cratic Party, as opposed to Clay, Adams and those who
were supposed to favor Chief Justice Marshall’s prin-
ciples of constitutional construction ; and thus the Court
became in that State a distinct factor in political history.

There were three local causes for the intensity of
feeling which Kentucky displayed on the subject of ju-
dicial power ; for that power had been exercised in setting
aside the assertion of State control in four vital classes
of subjects. The Federal Courts had insisted on their
jurisdiction in admiralty over Kentucky’s inland waters ;

1 Peters Papers MSS, letter of Pickering, Jan. 1, 1810; “In all suits respecting
lands where non-residents are parties they deprecate the intervention of an able

and impartial Judiciary.”
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they had declared the invalidity of Kentucky’s laws
protecting settlers who had made improvements on dis-
puted land patents; they had disregarded Kentucky’s
laws passed for the protection of judgment debtors; and
they had sustained the rights of the obnoxious Bank
of the United States. In all these instances, the Federal
Courts had run counter to tides of intense State senti-
ment; and nowhere in the United States had the feeling
of hostility thus aroused been so generally entertained
by the whole people of the State.

Of the four “usurpations” by the Federal Courts,
the one of least importance may be noted first — the ex-
tensive admiralty jurisdiction claimed by the United

. States District Court in inland waters, which had been
feared and resented by the States bordering on the Ohio
and Mississippi Rivers. - Cases involving mechanics’ re-
pairs, sales of supplies and seamen’s wages on river-
boats had been brought in large numbers in the Federal
Courts, owing to the fact that a trial by jury was thus
avoided, and the Federal executions required payment
in gold (the State Courts allowing payment in paper
and subject to stay-laws). The assumption of juris-
diction in these cases had aroused much feeling against
this increase of Federal power.! In 1821, the action of
the District Court in Kentucky had been the subject of
attack in Congress by Senator Richard M. Johnson,
who said that : “ It was a new era in the history of our
country; for Kentucky was about to learn from the ex-
ercise of admiralty jurisdiction that she was a maritime
State’”; thdt if this jurisdiction was confirmed, the Fed-
eral Courts in Kentucky would at one step double their
jurisdiction, and that ‘“‘the people never can and never
will submit to this extraordinary assumption of admi-

1 See Kentucky Gazette, July 5, 1821. See also Niles Register, XVII, Sept. 11,
1819, giving an account of a case upholding admiralty jurisdiction on the United
States District Court for the Western District of Pennsylvania.
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ralty jurisdiction . . . the most serious encroachment
upon the constitutional jurisdiction of the State tribunals
and the most dangerous inroad upon State sovereignty.”
He urged that, though steamboat navigation had pro-
duced a new epoch in the interior navigation of the
country, those who engaged in such navigation would
be ruined if subjected to the processes of Federal Ad-
miralty Courts, and that the people could not be gov-
erned by two systems of law — ““one maritime, and the
other the statute laws of the State —one demanding the
pound of flesh, the other extending these charities
of the law. . . . Such a system has the most powerful
tendency to lessen confidence in the Federal Judiciary
and to generate in the minds of the people the most
inveterate hatred towards that essential arm of the
General Government.” Johnson’s bill to confine ad-
miralty jurisdiction to places within the ebb and flow
of the tide and on the high seas was passed in the Senate
in 1822, but failed in the House.! Each of the three
succeeding years, however, witnessed strong criticisms in
Congress on this unwarranted extension of admiralty
jurisdiction, and the hostile feeling did not subside until
1825, when the Court, through Judge Story, relieved
the situation by deciding, in The Thomas Jefferson,
10 Wheat. 428, that admiralty jurisdiction did not
extend beyond the ebb and flow of the tide.?

117th Cong., 1st Sess., Dec. 28, 1821, Feb. 18, March 15, 1822; 17th Cong., £d
Sess., Feb. 15, 1828. In the House, the bill was opposed by J. S. Johnston of
Louisiana who thought that the matter should be left to the decision of the Supreme
Court. J.S. Johnson of Kentucky favored the bill, and argued that if the Courts
had jurisdiction on interior rivers, they might also take jurisdiction on the Erie
Canal and on the Canal systems throughout the country. ‘The more we reflect
upon this subject, the more we will be alarmed at this mighty power. . . . Shall
we sanction that doctrine which makes necessity the arbiter of constitutional law,
convenience and necessity ?”’

2 Judge Story had been extremely liberal hitherto in construing the extent of
admiralty jurisdiction, so far as related to its subject matter. In 1815, in De Lovio

v. Boit, 2 Gallison, 398, he had held marine insurance policies to be subject to that
jurisdiction — “the broad pretension for the Admiralty set up, under which the legal
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Far more dangerous opposition to the Federal Courts
had meanwhile been aroused by their decisions on the
subject of the Kentucky land laws. For many years,
Kentucky had been the scene of complicated and
troublesome controversies over the desperate condition
of her land titles, as a result of the innumerable surveys
and patents of land which frequently overlapped each
other.! The State in order to mitigate this situation
had enacted laws, providing that no claimant should
be awarded possession of land to which he proved
title, unless he should compensate the occupier for
all improvements, and that, in default thereof, the title
should rest in the occupier upon paying the value of
the land without improvements. The validity of these
laws had been at once attacked in the Courts of the
State, but they had in general been upheld. Grave
fears, however, were entertained by Kentuckians lest
the United States District Court should hold other-
wise. Senator John Breckenridge, in drafting the
Circuit Court Act of 1802, was bombarded with de-
mands from his constituents to restrict the jurisdiction
of the Federal Courts, by abolishing suits based on
diverse citizenship, so as to eliminate the possibility of
the validity of the land laws being tested by non-residents
in these Courts.? As early as 1804, the Legislature
had passed a resolution reciting that : “The artful and
wealthy land-claimant who is an inhabitant of this
State, by a transfer of title to a non-resident, may give

jurisdiction . . . and thereby put it out of the power

profession and this Court staggered for thirty years before being able to maintain
it,” as Judge Campbell said in Jackson v. Steamboat Magnolia, 20 How. 296,
in 1858. See also The General Smith, 4 Wheat. 438, in 1819, and the dissenting
opinion of Judge Johnson in Ramasey v. Allegre, 12 Wheat. 611, in 1827, and letter
of Marshall to Story, June 25, 1831, Mass. Hist. Soc. Proc., 2d Series, XIV.

1See Kentucky's Contributions to Jurisprudence, by Judge Henry Burnett, Ken-
tucky State Bar Ass. (1909); Land Titles in Kentucky, ibid.; speeches of W. P.
Mangum and C. A Wickliffe, 19th Cong., 15t Sess., 931, 846, Jan. 10, 11, 1826.

3 See supra, 1, 219-221.
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of his indigent opponent to pursue or support his claim
with success. This is evident when we recollect the
great distance which many of our citizens live from the
District Court of the United States and their inability
to prosecute an appeal at the Federal City. . .. Serious
and alarming consequences may ensue from contradic-
tory adjudications in the Supreme Federal Court and the
Court of Appeals of the State. The Judiciary of each
State ought to be considered best qualified to decide
upon its law.” The Legislature accordingly advocated
an Amendment to the Federal Constitution, confining
judicial power to cases arising under the Constitution
and laws of the United States. Fifteen years later, in
1819, the constitutionality of its land-claimant laws
was contested in the United States Circuit Court,
on the ground that they constituted an impairment
of the obligation of a contract which had been entered
into between Virginia and Kentucky when the latter
became a State in 1791, providing that all private
rights and interests within Kentucky should ‘“‘remain
valid and secure” and should be determined by the then
existing laws of Virginia. Violation of this contract
was hotly denied by Kentucky and by the innocent
occupiers of land. The case, Green v. Biddle, finally
reached the Supreme Court for argument in 1821, and
on March 8, that Court, through Judge Story, rendered
a decision holding the laws unconstitutional. Kentucky
was at once set aflame with resentment. “It is a
fact which we have noticed, and our readers must have
remarked the same of late,” said a leading newspaper,
““that at almost every session of the Court, the laws of
the States are treated in a manner that does no credit,
either to the motives or understanding of our State
Legislatures. The Supreme Court of the United States

is the proper tribunal to settle some disputed cases,
VOL. 1—4
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and it must be submitted to; but the principles upon
which it has recently acted are so broad, that it begins
to look like the old iron bedstead that accommodated
every person by stretching or lopping off a limb.” “The
slow encroachments and gradual usurpation of the Judi-
ciary, facilitated by the irresponsible tenure of their
office, are more dangerous to the liberties of the people
and the right of the States, than Congress and the
President with the army and navy at their command.””!
In October, 1821, the Legislature met and passed a
resolution calling the decision ‘““incompatible with the
constitutional powers of this State”, and protesting
against the power of the Court, in very much the same
language used by the Legislature of Ohio, in the pre-
ceding year, in the latter’s attack on the decision of
McCulloch v. Maryland.? Henry Clay, having been
directed by the State to ask for a reargument, the
case was argued for a second time in 18222 As the
Court had beeen warned by Clay in his argument
that the power to pass on the validity of State statutes
was one to be exercised ‘“with the most deliberate
caution”, and that the success of the experiment of
government by written Constitution “depends upon the
prudence with which this high trust is executed”, and
as the Court was thoroughly alive to the seriousness
of the adverse sentiments which had been aroused
towards the Judiciary in Ohio, Virginia, Maryland,

1 Kentucky Gazette, March 29, 1821, Dec. 26, 1822. See also editorial in Argus
of Western America, March 22, 1821. It is to be noted that this decision was ren-
dered only five days after the decision in the Cokens Case; see editorial in Niles
Register, March 17, 1821.

* Niles Register, XX1, Feb. 28, 1822 ; National Intelligencer, Feb. 20, 1822; State
Documents on Federal Relations (1911), by Herman V. Ames.

3 Niles Register, XX, March 17, 1821, Clay and Bibb were requested to oppose the
Court’s decision, “in such manner as they may deem most respectful to the Court
and consistent with the dignity of the State.” The second argument by Thomas
Montgomery and Benjamin Hardin against Henry Clay and George M. Bibb,
occupied six days, March 7-183, 1822.
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Kentucky and other States, it held the case under
consideration for a full year; but on February 27,
1823, it rendered its final decision, adhering to its former
view, and again holding these Kentucky statutes to be
unconstitutional. How desirous it had been of up-
holding their validity, if it could have conscientiously
done so, was seen from the remarks of Judge Bushrod
Washington, who wrote the opinion: “We hold our-
selves answerable to God, our consciences and our coun-
try, to decide this question according to the dictates of
our best judgment, be the consequences of the decision
what they may. If we have ventured to entertain a wish
as to the result of the investigation which we have labori-
ously given to the case, it was that it might be favorable
to the validity of the laws; our feeling being always on
that side of the question unless the objections to them
are fairly and clearly made out.”” And Judge Story,
in a letter to Judge Todd (the Kentucky member of
the Supreme Court who was ill this Term of Court),
spoke of the ‘“tough business” before the Court and of
the solicitude which he had felt over the Kentucky
cases:!

We have missed you exceedingly during this Term, and
particularly in the Kentucky causes, many of which have
been continued, solely on account of your absence. God
grant that your health may be restored and that you may
join us next year. Poor Livingston has been very ill of a
peripneumony and is still very ill; whether he will ever
recover is doubtful. . . . Judge Washington has also
been quite sick and was absent for a fortnight. He is now
recovered. The Chief Justice has been somewhat indisposed ;
so that we have been a crippled Court. Nevertheless, we
have had a great deal of business to do; and as you will see
by the Reports, tough business. We wanted your firm vote
on many occasions. Your friend Clay has argued before us

1 @Green v. Biddle, 8 Wheat. 1; Story, I, 422, letter of March 14, 1823.
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with a good deal of ability; and if he were not a candidate
for higher offices, I should think he might attain great
eminence at this Bar. But he prefers the fame of popular
talents to the steady fame of the Bar. . . . The Occupying
Claimant Law has at last been definitely settled after many
struggles. I see no reason to take back our opinion, though,
for one, I felt a solicitude to come to that result, if I could
have done it according to my views of great principles.
I could not change my opinion, and I have adhered to it.

The antagonism excited by this decision was height-
ened by reports as to the manner in which it was ren-
dered, for statements were current that it had been
concurred in by less than a majority of the members of
the Court. “Three out of seven Judges constituting
the Court declared our laws unconstitutional,” so
stated a Kentucky paper. ‘Marshall refused to sit.
Johnson expressly dissented. Todd was prevented by
ill health from leaving home and Livingston was sick.
Thus three men, a minority of the Judges, have pros-
trated a system of laws which has been thought essen-
tial to their prosperity by almost half a million people
constituting an independent State. Independent, do
we say? Scarcely has Kentucky a sovereign power
left!” ! Although it became known later that the
three absent Judges agreed with the decision,? the halls

1 See also letter of Senator Rowan to Governor John Adair describing the efforts
to secure a re-hearing, which was denied by Judges Washington, Duval and Story,
in Western Monitor, May 6, 1823. The Argus of Western America said, May 12,
1824 : “‘Kentucky has felt a shock more tremendous than the dreadful earthquake,
in the destruction of her occupying claimant laws.” Works of Hénry Clay (1897),
IV, letter of Clay to Francis Brooke, March 9, 1828: “The dissatisfaction which
will be felt by the people of Kentucky with the decision will be aggravated, in no
little degree, by the fact that the decision is that of three Judges to one, a minor-
ity therefore, of the whole Court.”

2 19th Cong., 1st Sess., Jan. 6, 1826. Congressman Mercer stated as to Green
v. Biddle, 908 : ““I well know and here affirm on unquestionable authority that one of
the absent Judges, now in his silent but honored grave and then confined by sickness,
concurred in the sentence of the Court, and another of those Judges was withheld
from expression of his opinion, by its coincidence with that of the Court, and deli-
cacy only. He had near relatives deeply interested in that judgment. Had it met
his disapprobation, no moral or judicial propriety would have restrained him from
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of Congress rang with assaults upon the ‘“minority
opinion.”” When the Kentucky Legislature met in
December, 1823, resolutions were adopted, solemnly pro-
testing the “doctrines promulgated in that decision as
ruinous in their practical effects to the good people of
this Commonwealth and subversive of their dearest
and most valuable political rights”; the Governor in
his speech to the Legislature said that the decision de-
graded the sovereignty of the State; and a memorial
of protest was drawn up and presented to Congress
urging changes in the Federal judicial system.! As a
result of these official proceedings, bills were introduced
into Congress and vigorously supported by the Ken-
tucky Senators and Representatives, providing for radi-
cal abrogation of the powers of the Court, either through
the entire repeal of the Court’s appellate jurisdiction,
or through a requirement of a concurrence of all, or of
five, of the seven Judges, in constitutional cases.

As a curious commentary on the local nature of the
doctrine of State-Rights, it may be noted that though
Kentucky, in thus arraying herself against the ‘“en-
croachments of the Federal Judiciary”’, was but follow-
ing the position taken and arguments advanced by
Virginia after the Cohens Case, in 1819, Virginia now
was heartily supporting the decision of the Court in

saying so, and every principle of justice would have permitted, if it had not more
earnestly prompted, the avowal of his opinion. The sentence of the Court, there-
fore, which has produced, I admit, much suffering, and excited, very naturally,
much discontent, expressed the opinion, not of three, but of five Judges, and I believe
of every Judge of that Court but one.” In Bronson v. Kinzte, 1 How. 817, it is
said that: “This judgment of the Court is entitled to the more weight, because the
opinion is stated in the report of the case to have been unanimous, and Judge
Washington, who was the only member of the Court absent at the first argument,
delivered the opinion of the second.”

! Niles Register, XXV, Nov. 8, 29, Dec. 27, 1828, Jan. 2, 1824.

The Kentucky State Court refused to be bound by the United States Supreme
Court decision, and hence it could be enforced only in the inferior Federal Courts;
see Bodley v. Gaither, 3 T. B. Monroe, 57, in 1825; Fisher v. Cockrell, 5 Peters, 248;
Niles Register, XXI, Dec. 80, 1826; Gaines v. Buford, 1 Dana, 481, in 1833; Shep-
herd v. McIntire, 5 Dana, 574, in 1837.
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Green v. Biddle. Thus again, it was made plain that
State opposition to judicial action depended, not so
much on the political theory held by the States, as on the
particular interest aided or injured. With much reason
did Henry Clay write to a friend in Virginia: ‘“Has
not Virginia exposed herself to the imputation of selfish-
ness by the course of her conduct or of that of many of
her politicians? When, in the case of Cohens v. Vir-
ginia, her authority was alone concerned, she made
the most strenuous efforts against the exercise of that
power by the Supreme Court. But when the thunders
of that Court were directed against poor Kentucky, in
vain did she invoke Virginian aid. The Supreme
Court, it was imagined, would decide on the side of
supposed interests of Virginia. It has so decided ; and,
in effect, cripples the sovereign power of the State of
Kentucky more than any other measure ever affected
the independence of any State in the Union; and not
a Virginia voice is heard against this decision.”” !

Just at this time, when hostility towards the Federal
Judiciary was at its height among the occupiers of land
in Kentucky, the Federal Courts again became a storm-
center, by reason of the decisions rendered, in 1825, in
connection with that bugbear of the South, the Bank of
the United States. “I have long entertained the
opinion,” said a writer in a leading Kentucky paper in
1824, “that the Bank of the United States was the chief
cause of all the aggressions upon the soveriegnty of the

1 Works of Henry Clay (1897), IV, letter to Francis Brooke, Aug. 28, 1823. The
National Intelligencer, Feb. 18, 1822, said: “The people of Virginia already
feel that if the Judiciary of the United States sometimes decides against their
interests, it is, at others, the sure palladium of their rights. At this moment, they
look up to it for protection against the adjudication of the State Courts of Ken-
tucky.” The Richmond Enguirer said, January 22, 1822, referring to a resolu-
tion of the Kentucky Legislature, that only “the most imperious necessity should
justify such a resort” to resistance by force. Yet only the year before, the Rich-
mond Enguirer had been most vigorous in counseling resistance to the Court in the
Cohens Case.
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States and the rights of the people which have proceeded
from the Federal authorities. . . . I have seen the
Bank leaning on the judicial arm, which not only awards
to the corporation all she claims but seeks every occasion
to humble the States. ... If the doctrine for which
the Bank contends in those cases prevails, not only
will Kentucky be degraded, but the sovereignty of
every State in the Union will be prostrate in the
dust.”! The “doctrine” so savagely referred to as
contended for in the Bank cases was the simple doc-
trine of honesty, good faith and sanctity of contract on
the part of the State; and its reaffirmation by the
Federal Courts had been made necessary by the business
and political conditions prevailing in the Southwest.
When, in the McCulloch Case in 1819, and in the Osborn
Case in 1824, the Court had denied the power of the
States to tax the Bank of the United States, the finan-
cial situation became serious; for the States had been
relying on a policy of chartering State banks with an
almost unlimited issue of paper currency, and these
weak and numerous creations could not withstand the
competition of a strong Natioral banking institution.
“We are in the West in a terrible condition with our
currency,” wrote Henry Clay to Caesar A. Rodney,
“of which there is but little prospect of its speedy
melioration. The effect from it which I most apprehend
is collision with the Federal authority.” 2 This colli-
sion so predicted was soon to be brought about in con-
nection again with the Bank of the United States, for
it was to that institution, instead of to their own rotten
State financial policy, that the people and the news-
papers attributed all their woes. In order to relieve
the distressed situation of its debtors, Kentucky

1 Argus of Western America, May 12, 1824.
3 Caesar A. Rodney Papers M S8, letter of Aug. 9, 1821.
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had determined upon a radical course of action and,
in 1821, it passed four remedial acts. The first abol-
ished all imprisonment for debt (Kentucky thus being
the first State in the Union to do away with the old and
barbarous methods of imprisoning insolvent debtors) ; a
second act provided that real estate of a debtor should
not be sold on execution for less than three quarters
of the appraised value; a third incorporated the Bank
of the Commonwealth with power to issue notes not
required to be redeemable in specie; and the fourth, a
‘““stay ”’-law, prevented creditors to whom debtors had
given bond with security from levying their executions
for a period of two years, unless the creditor should
indorse on his execution his willingness to accept in
payment of his judgment notes on the Bank of Ken-
tucky or the Bank of the Commonwealth. This legis-
lation, thus enabling debtors to pay their debts in a
depreciated currency, and sweeping away the creditors’
rights to take property on execution, and compelling
them to receive payment of less than the amount of
their debts or incur the hazards of indefinite and vexa-
tious delays, applied to all past as well as to future loans.
There would seem to be no clearer instance of laws di-
rectly impairing contract rights; and the Bank of the
United States, as well as other creditors, were determined
to contest their validity in both the State and Federal
Courts. Though the temper of the people was such
that actual threats of personal violence were made
against any Judge who should dare to set this legisla--
tion aside, and vehement pressure was brought to force
the State Judges to bow to the popular will, both Judges
of the inferior Courts and of the Kentucky Court of
Appeals, in 1822, displayed their courage, integrity and
independence by holding that they were bound to follow
the law as laid down by the United States Supreme
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Court in Sturges v. Crowninshield, four years before,
and to declare the State laws to be violative of the Con-
stitution of the United States and therefore invalid.!
“Although there are some decisions} of the Supreme
Court which I could wish were otherwise,” said Judge
Benjamin Miller, “yet I do not perceive the danger of
encroachment and usurpation so loudly sounded; and
until I do, I cannot be foremost in volunteering in
opposition to a government — the most happy and
just, known in the world.” This decision aroused a
furious outcry against the State Judges. They were
denounced as usurpers, tyrants and kings, and their
authority or power to destroy a legislative act by de-
claring it to be unconstitutional was denounced on all
sides. The Legislature adopted resolutions, practically
echoing the sentiments of the Ohio resolutions of
two years before, and denying the power of the Judges
to overrule the sovereignty of the State as expressed
in the acts of the Legislature, and urging that the
statutes should be enforced regardless of the opinion
of the Court.? After making an unsuccessful attempt

1 Blair v. Williams, Lapsley v. Brashears, 4 Littell, 84, 47, 64. In Tennessee, a sim-
ilar decision had been rendered as early as 1821, holding a stay-law invalid, Townsend
v. Townsend, 7 Tenn. 1. In Georgia, in 1815, when the Judges of the Superior
Court had been sturdy enough to declare unconstitutional a stay-law, enacted
in aid of the debtor class and to the delay and oppression of creditors, the
Legislature passed a resolution denouncing and protesting against this action of
the Judges, and asserting that the extraordinary power of determining upon the
constitutionality of laws regularly passed by the Legislature was not vested in
the Judiciary and would not be yielded by the Legislature. See also letter of
Thomas Jefferson to W. H. Torrance, June 11, 1815, approving this resolution.
Jefferson, IX. Niles Register, XXI, said, Sept. 15, 1821, that the Tennessee law
was undoubtedly invalid, “together with all its kindred acts in other States, which
have a tendency to violate the obligation of contracts.”

? “Further resolved that this Legislature, as the first measure to avoid the
degradation and oppression inflicted by that opinion upon the State of Kentucky,
will present to the Congress of the United States a temperate but firm remonstrance
against its doctrines, and thereupon call upon the Nation to guarantee to the State
its Republican form of government, and its co-equal sovereignty with the States
which compose this Union.” *‘Resolved that any effort which the Legislature may

find it a duty to make, for contravention of the erroneous doctrine of that deci-
sion, ought not to interfere with or obstruct the administration of justice according
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to remove the Judges by impeachment, the Legislature
took the further radical step of abolishing the existing
Court of Appeals, in 1824, and establishing an entirely
new Court to which the Governor appointed men
known to be supporters of the debtor-relief laws.!

But while temporarily evading the force of judicial
decisions which they deemed obnoxious, by this expe-
dient of abolishing the State Court, the people of Ken-
tucky could not so easily dispose of the questions in-
volved when they arose in the Federal Courts. For
while these stay and replevin laws, regulating as they
did the manner of enforcing judgments and writs of
execution, might be recognized as binding in such State
Courts as chose to hold them valid, they were not neces-
sarily binding upon the Courts of the United States,
and Judge Trimble in the Circuit Court of Kentucky
had already held them to be invalid.? Moreover, act-
ing under the Federal Process Act of 1792, the Federal
Judges in Kentucky had adopted Rules of Court reg-
ulating process in their own Courts, directing that
judgments should be discharged only by payment in
gold and silver, and restricting the right of debtors to
reclaim their property seized on execution. It followed
that whenever a plaintiff was capable of suing in the
Federal Court, that is, if he were a non-resident creditor
or the Bank of the United States (which by Act of Con-
gress was entitled so to sue), he was enabled to secure

to existing laws which, whether they were or were not expedient, are believed to be
constitutional and valid, and which should, when it shall be thought expedient to do
80, be repealed by the Legislature and not by the appellate Court.”

1 This New Court secured possession of the records by force, and heard and
decided fifty-two cases in the Spring Term of 1825 (see 2 T. B. Monroe). In 1826
an act restoring the Old Court was passed by the Legislature over the Governor's
veto, and in 1829, the Court in Hildreth's Heirs v. McIntire’s Devisee,1 J. J.
Marshall, 206, declared null and void all proceedings of the New Court. See
also Stark’s Admr. v. Thompson (1830), 8 J. J. Marshall, 299.

3See editorial in Kentucky Gazette, July 12, 1821, attacking Judge Trimble,
warning him of the fate of Judge Samuel Chase, and deploring the interference of the
Federal Judges with the State execution laws.
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payment of his judgment debts in gold or silver. Ken-
tucky creditors, on the other hand, being obliged to sue
in the State Courts found that under the State laws
they must be content with payment in paper and ex-
tension of the debtor’s rights to replevy. It was en-
tirely natural that the people of Kentucky should feel
outraged at this situation, and that they should de-
nounce the right of the Federal Courts to disregard the
State laws or to adopt Rules of Court regulating judg-
ments and executions, in derogation of the State
authority, and that they should warmly applaud the
violent speech in Congress of their Senator, who stated
that these Courts had ‘““turned Kentucky over, a prey
to the Bank and the mercenary vultures that hovered
round that institution.” ! On the other hand, news-
papers in the East applauded the “firmness and deci-
sion”’ of the Judges and were ‘“rejoiced to find the Judi-
ciary in various States interposing to defeat the un-
constitutional and pernicious laws of their Legislatures
impairing the obligations of contract. . . . These
opinions . . . must, in time, have considerable effect
in correcting the wild notions and unfortunate feelings
which exist in the West concerning banks and debts and
the omnipotence of State Legislatures.” ?

To test the power of the inferior Federal Courts to
require the levying of executions in a manner other than
that prescribed by the laws of Kentucky, three cases
were quickly brought before the Supreme Court from
the Circuit Court of the United States in Kentucky.
While the State was anxious to obtain a decision on this
point, the Bank of the United States was equally
anxious to obtain the opinion of the Court as to the
constitutionality of the State stay and replevin laws —

120th Cong., 1st Sess., Feb. 21, 1828, speech by Senator Rowan.
2 Franklin Gazette (Pa.), quoted in Richmond Enguirer, July 27, 1821.
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an opinion which there had hitherto been no possible
means of obtaining by writ of error from the State Court
of Appeals, since that Court had itself held the laws
invalid. These cases of Wayman v. Southard, Bank of
the United States v. Halstead and Bank of the United
States v. January, 10 Wheat. 1, came before the Court
for argument first in March, 1824, John Sergeant, the
Bank’s chief counsel and head of the Pennsylvania
Bar, and Langdon Cheves, its former president and a
leader of the South Carolina Bar,appearing for the Bank
against George M. Bibb and Benjamin M. Munroe, of
Kentucky.! As the Court, however, at this 1824 Term
had already decided the Osborn Case against the conten-
tions of Ohio and the Steamboat Monopoly Case against
the contentions of New York, and had heard the argu-
ment in Ogden v. Saunders, in which it had been asked
to overthrow the bankrupt laws of all the States, it was
loath to set aside these Kentucky stay-laws, and con-
sequently it rendered no decision at this Term. The
next year, nevertheless, on February 12 and 15, 1825,
it announced a decision which, though cleverly avoiding
a conclusion as to the constitutionality of the stay and
replevin laws, dealt quite as severe a blow to the debtor
interests of Kentucky; for it held that the Federal
Courts had the power to regulate their own processes
by their own Rules of Court, that as no State had the
power to regulate the processes of the Federal Courts,
the State laws relative to executions, replevy of property
sold to satisfy judgment,etc., were not binding upon such
Courts, and, therefore, “if the laws do not apply to the
Federal Courts, no question concerning their constitu-
tionality can arise in those Courts.” The result of this
decision, of course, was that the Bank and any creditor

1 “The question is interesting to the Western country as well as to the merchants
of the seaboard who have given credit to Western traders.” New York Statesman,
Feb. 24, March 18, 1824. See also Lezington Gazette (Ky.), April 18, 1824.
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who was not a citizen of Kentucky could escape the re-
strictions of the State laws by suing in the Federal
Courts, and thus the State laws which had been enacted
chiefly for the purpose of attacking the obnoxious Bank
were 'rendered of no avail. As soon as this decision was
rendered, the people of the State rose in wrath.! “ Blow
after blow, first by the Supreme Court, then by our
Court of Appeals, then by the Supreme Court again,”
said a Kentucky paper, “has been aimed at the power
of our Legislature — so that unless those tribunals are
effectually checked, nothing will shortly be left to dis-
tinguish us from the subjects of Eastern monarchs who
are not allowed to have any voice in the making of laws
for their own government.” ‘This decision,” it said,
“carries judicial power a step beyond any conception
which we hitherto entertained of it. . . . By this prin-
ciple, the people are to be subjected to two systems
of execution laws, one springing from their own Legis-
lature, and the other from the Federal Courts. . . .
They assume to do what Congress never dared to do,
to pass a system of execution laws independent of the
States. Shall we suffer Judges to assume a power for
the exercise of which we would instantly turn out our
representatives? They would not dare it, were they
not confident of security in life office. But they may
be reached.”? In July, 1825, a great popular meeting
was held at which resolutions were passed to the effect
that the Constitution did not authorize the Courts to
alter the regulation of legal processes by the Court, and

1In a review of Kenf's Commentaries by Willard Phillips in North American
Review (1827), XXIV, it was said: ““The decision in Wayman v. Southard, on one
of the Kentucky ‘Stop Laws’ in relief of debtors, and some other decisions of
the Supreme Court, have given great dissatisfaction to some of the people of
Kentucky and provoked much virulent declamation against the Court itself.
During the late session of Congress, some member intimated that a judicial tyranny
was secretly creeping in upon us.”

2 Argus of Western America, June 29, July 18, 1825.
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advising resistance. The Kentucky Legislature de-
manded changes in the Federal judicial system and in
the Supreme Court; and the House of Representatives
took the serious action of calling on the Governor to
inform them “of the mode deemed most advisable, in
the opinion of the Executive, to refuse obedience to the
decisions and mandates of the Supreme Court of the
United States considered erroneous and unconstitu-
tional, and whether, in the opinion of the Executive,
it may be advisable to call forth the physical power of
the State to resist the execution of the decisions of the
Court, or in what manner the mandates of said Court
should be met by disobedience.” Kentucky was thus
brought to the verge of open rebellion against the Court.
Other Southern States which had similar stay-laws
viewed the doctrine laid down by the Federal Judiciary
with grave apprehension, and (as will be seen in the
next chapter), the movement for Judiciary reform grew
strong in Congress.! Eventually, however, as financial
conditions improved, and as the practical injustice pro-
duced by a false sympathy for debtors became more

1 Niles Register, XXIX, Dec. 10, 1825, 228-229; State Documenis on Federal
Relations (1911), by Herman V. Ames; Letters on the Condition of Kentucky in 1825
(19186), by Earl G. Swem; Louisville Public Advertiser, March 26, 1825; 19th Cong.,
18t Sess., speech of Bates of Kentucky, in the House, May 12, 1826.

Congress by the Act of May 19, 1828, enacted a new Process Law making exist-
ing State process law binding upon the Federal Courts, with power to alter the
same in the future; see Ross v. Duval (1839), 18 Pet. 45. The Kentucky Senators
opposed this law, saying that “any measure which should directly or indirectly
sustain the power of the Judges of the Federal Courts as now exercised in Kentucky,
operated to sanction the principle of tyranny and oppression which caused the
separation of this country from Great Britain”; and they moved the enactment of
legislation to take away all such power from the Federal Courts. 20th Cong., 1st
Sess., speeches of Senator Rowan and Senator Johnson, Jan. 20, Feb. 18, 21, 1828.
See also Argus of Western America, June 22, July 18, 1825. On the general subject,
see Stay and Ezemption Laws, by Isaac S. Sharp, American Law Register, N. 8.
(1872), XI, 201; Homestead and Ezemption Laws of the Southern States, tbid.
(1871), X, 137; Final Process in the Courts of the United States as Affected by State
Laws, Amer. Law Rev., 1, 28 ; Stay and Appraisement Legislation, by Harold Preston,
Washington State Bar Ass. (1891); see also especially Coffman v. Bank of Kentucky
(1866), 40 Miss. 29; Aycock v. Martin (1867), 87 Ga. 124.
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evident, the public veered round to the belief that re-
lief statutes such as had been enacted were demoralizing
and impolitic. Nevertheless, the hostility to the
Federal Courts remained as an active factor in political
life in Kentucky for many years.!

1 Webster wrote to Jeremiah Mason, March 20, 1828: “If Barry should succeed
by a strong vote, I should give up Kentucky and with Kentucky all hope of Adams’
re-election.” Letters of Daniel Webster (1902), ed. by C. H. Van Tyne. Barry was
a strong supporter of the Kentucky stay-laws.



CHAPTER SEVENTEEN

JUDICIARY REFORM
1821-1826

WaILE the decade since the War of 1812 had been
marked by a growing antagonism against the Court
in States whose commercial and financial policies and
legislation had been affected by its decisions, practical
expression of this sentiment had been confined to agita-
tion in the press and to the passage of resolutions in
State Legislatures. No actual move towards cur-
tailment or abrogation of the powers and functions of
the Court was made until the year 1821, when there
was initiated in Congress the first of a series of Legis-
lative attacks lasting through the next ten years. The
grounds of opposition to the Court were diverse in
their nature. Throughout the South, and principally
in the Republican Party, there was a fear of a con-
solidated government by extension of Congressional
power through a broad judicial interpretation of the
Constitution; consequently, attacks on the Court
based on such a fear were directed at its course in
holding Federal legislation constitutional, and were
not in any wise evoked by the possibility of judicial
decisions limiting or invalidating Federal power. It was
this phase of the Court’s activities which had created
such alarm in Jefferson’s mind. The other and quite
distinct source of opposition to the Court was the in-
creasing number of instances in which it had come in



JUDICIARY REFORM 118

conflict with alleged sovereign rights of the States and
had been obliged to hold State legislation invalid.
Attacks based on this latter ground were not confined
to any particular section or party, but were vigorous
in Northern as well as Southern States and among the
Federalists as well as the Republicans. By the end
of the year 1825, the Court had held unconstitutional
the laws of ten States — Georgia, Virginia, New Hamp-
shire, New Jersey, Vermont, Maryland, New York,
Pennsylvania, Ohio and Kentucky ; and in each instance
its decision had aroused resentment in the particular
community whose political tenet or whose financial
or commercial or social policy had been affected.!
The remedies proposed by those who wished to curb
the powers and jurisdiction of the Court were varied.
Jefferson, fearing more especially the tendency of the
Court to uphold extension of Federal authority by
Congress, believed that the remedy lay first in re-
quiring every Judge to deliver a separate opinion so
that he might be held responsible for his views indi-
vidually. Though he believed that impeachment was
“an impracticable thing”, ‘““a mere scarecrow”, a
“bugbear” which the Judges “fear not at all”, Jef-
ferson considered that a practice (which he erroneously
claimed originated with Chief Justice Marshall) had
rendered impeachment even less feasible than it
otherwise might be, namely, Marshall’s ‘“habit of
caucusing opinions” and ‘“his practice of making up
opinions in secret and delivering them as the orders
of the Court”: “an opinion huddled up in conclave,
perhaps by a majority of one, delivered as if unanimous
and with the silent acquiescence of lazy or timid asso-
ciates, by a crafty Chief Judge, who sophisticates the

1See especially series of eighteen articles on the jurisdiction of the Supreme
Court of the United States, written under the pseudonym of “ Patrick Henry” in
Argus of Western America, beginning May 12, 1824.
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law to his mind, by the turn of his own reasoning.” !
No one had apparently claimed the abandonment by
the Court of its former practice to be an evil, until
the decision in McCulloch v. Maryland; but in that
case, the fact that all the Judges, Federalist and Re-
publican alike, had concurred in Marshall’s broad
doctrines without rendering separate opinions had
caused surprise and dismay to the advocates of strict
construction of the Constitution. Jefferson and Mad-
ison simultaneously resented this fact, and from that
date pointed out in frequent letters that, as Jefferson
said, this “cooking up of a decision and delivering it
by one of their members as the opinion of the Court
without the possibility of our knowing how many,
who, or for what reasons each member concurred . . .
completely defeats the possibility of impeachment
by smothering evidence.” Writing in 1823 to Judge
William Johnson, who also favored seriatim opinions,
Jefferson urged that each Judge should “prove by his
reasoning that he has read the papers, that he has
considered the case, that in the application of the law
to it, he uses his own judgment independently and un-
biased by party views and personal favor or disfavor.. ..
The very idea of cooking up opinions in conclave,
begets suspicions that something passes which fears the
public ear, and this, spreading by degrees, must pro-
duce at some time abridgment of tenure, facility of re-
moval, or some other modification which may promise
a remedy. For, in truth, there is at this time more

1 Jefferson, XII, letters to Thomas Ritchie, Dec. 25, 1820, to James Pleasant,
Dec. 26, 1821, to William Johnson, Oct. 27, 1822, March 4, June 12, 1828. Jeffer-
son’s charge that Marshall originated the practice of having the opinions of the
Court delivered by the Chief Justice was without foundation. The change in
the practlce of the Court had occurred before Marshall’s accession to the Bench.
See opinion of Chase, J., in Bas v. Tmyy 4 Dallas, 37, in which he said: “The
Judges agreeing unanimously in this opinion, I presumed that the sense of the Court
would have been delivered by the President, and therefore, I have not prepared
a formal argument on the occasion.”
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hostility to the Federal Judiciary, than to any other
organ of the government.” ! And to James Madison,
who also agreed with him, Jefferson wrote urging him
to bring his influence to bear on the Judges to secure
a reversal of the present practice, saying: “I suppose
your connection with Judge Todd, and your antient
intimacy with Judge Duval might give you an opening
to say something to them on the subject. If Johnson
could be backed by them in the practice, the others
would be obliged to follow suit, and this dangerous
engine of consolidation would feel a proper restraint
by their being compelled to explain publicly the grounds
of their opinions.” 2 When the Judges should at last
be forced to announce their individual views, then it
was Jefferson’s plan that the Congress should formally
denounce such judicial views as it disagreed with,
and that if the Judges failed to adopt the conclusion
reached by Congress, impeachment should follow.
We are undone, he wrote to Nathaniel Macon,
unless we ‘“check these unconstitutional invasions
of State-Rights by the Federal Judiciary. How?
Not by impeachment in the first instance, but by a
strong protestation of both houses of Congress that
such and such doctrines, advanced by the Supreme
Court are contrary to the Constitution, and if after-
wards they relapse into the same heresies, impeach,
and set the whole adrift.”” Such a remedy of course

1 See letter of Johnson to Jefferson, Dec. 10, 1822, in which he very frankly ex-
pressed his views of his brethren; he said: ‘“When I was on our State Bench, I
was accustomed to delivering seriatim opinions in an Appellate Court, and was not
a little surprised to find our Chief Justice in the Supreme Court delivering all the
opinions. . ..  But I remonstrated in vain; the answer was, he is willing to take
the trouble, and it is 8 mark of respect to him. I soon, however, found out the
real cause. Cushing was incompetent, Chase could not be got to think or write,
Paterson was a slow man and willingly declined the trouble, and the other two
Judges (Marshall and Bushrod Washington) you know are commonly estimated
as one Judge.”

2 Jefferson, X1I, letters to Madison, Jan. 6, June 18, 1823; Madison, IX, letters
to S. Roane, Sept. 2, 1819, and to Jefferson, Jan. 15, 1823,
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amounted to nothing more nor less than making Con-
gress the final arbiter of the meaning of the Constitu-
tion. To the proposition to erect the Senate as the
Supreme Appellate Court, however, Jefferson wrote
that he doubted if such a plan “would be deemed an
unexceptionable reliance.” His own reliance as a last
resort was in a Constitutional Amendment abolishing
the present judicial tenure. ‘A better remedy, I think,
and indeed the best I can devise,”” he wrote ““would be
to give future commissions to Judges for six years (the
Senatorial term) with a reappointmentability by the
President, with the approbation of both Houses.”!
The appointment of Judges for a term of years was
also favored by Niles Register, which had a wide
circulation and considerable influence and which said

1 Jefferson, XII, letter to Nathaniel Macon, Aug. 19, 1821; see also letter to
Lieut. Gov. Barry, July 2, 1822; letter to James Pleasant, Dec. 26, 1821.

An amusing comment on Jefferson’s view is found in a letter of that staunch old
Federalist statesman, Timothy Pickering of Massachusetts to James Hillhouse
of Connecticut, Feb. 18, 1828: “He would have them hold their commissions only
for four or six years — but renewable by the President and Senate. Thus render-
ing them temporizing, corrupt, and mischievous creatures and tools of the parties
which may successively bear sway. How must the sage of Quincy . . . have
bounced at the preposterous idea of his Monticello friend? After writing as many
volumes on checks and balances, and the necessity of the independence of the
several branches of the Government?” Pickering Papers MSS, 582. Martin Van
Buren, writing in 1854 in his Autobiography in Amer. Hist. Ass. Rep. (1918), II,
188, 185, describes a visit to Jefferson in 1828, in which the latter “‘expressed the
belief that the life tenure of their offices was calculated to turn the minds of the
Judges”’, to the “subversion of the republican principles . . . and that the atten-
tion of our young men could not be more usefully employed than in considering
the most effectual protection against the evils which threatened the country from
that source. He spoke of the power of impeachment with great severity, not only
as & mockery in itself, but as having exercised an influence in preventing a resort
to a more thorough remedy, which he thought was only to be found in a change
in the tenure of the judicial office. Annual appointments, as in the New England
States, were, he thought, the best, but he would be content with four, or even six
years, and trust to experience for future reductions. Fresh from the Bar, and to
some extent, at least, under the influence of professional prejudices, I remember to
have thought his views extremely radical, but I have lived to subscribe to their
general correctness. . . . The only effectual and safe remedy will be to amend the
Constitution so to make the office elective.” Ibid., 229 : *“The tide of public opinion
on the subjects of the jurisdiction of the Federal Courts and the term for which
their Judges should hold their offices has had floods, and it is my firm belief that
the time is not far distant when these questions will be more seriously agitated.”
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editorially, in 1822: “There are two parties in
the United States, most decidedly opposed to each
other as to the rights, powers and province of the
Judiciary, which many people believe are equally in
the wrong. One party almost claims infallibility
for the Judges, and would hedge them round about in
such a manner that they cannot be reached by popular
opinion at all, and hardly by any other means; the
other would subject them to the vacillations of popular
prejudice and seemingly to require it of them to define
and administer the law, and interpret the Constitution
according to the real or apparent expediency of things.
It is essential that the Judges should not be subject
to discharge, except on very strong grounds, yet it
seems equally necessary that some plan should be
adopted by which the cool and deliberate opinion of
the people may be brought to act concerning them.” ?

The “disastrous’ decisions of the Court in Cohens v.
Virginia and Green v. Biddle in 1821 gave rise to the
first concrete proposal made in Congress for the curbing
of the power of the Court, when, on December 12, 1821,
Senator Richard M. Johnson of Kentucky introduced
in the Senate a resolution for an Amendment to the
Constitution, providing that in cases where a State
shall be a party, “and in all controversies in which a
State may desire to become a party in consequence
of having the Constitution or laws of such State ques-
tioned, the Senate of the United States shall have
appellate jurisdiction.” In his speech he stated that
he introduced it because of the ““serious consequences
which had lately taken place between several of the
States and the Judiciary of the United States.”?

1 Niles Register, XXI1, June 22, 1822.

2 17th Cong., 1st Sess., Dec. 12, 1821, Jan. 14, 15, 1822. Spencer Roane wrote to
Archibeld Thweat, Dec. 24, 1821: “The subject of amending the Constitution
in relation to decisions of the Federal Courts has been taken up in the Senate, as
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In another long speech assailing the Federal Judiciary,
he employed every argument which at the present
day has been used in behalf of the doctrines of recall
of Judges and of judicial decisions. ‘‘At this time,”
he said, ““there is, unfortunately, a want of confidence
in the Federal Judiciary, in cases that involve political
power; and this distrust may be carried to other
cases. . . . There is a manifest disposition on the
part of the Federal Judiciary to enlarge, to the utmost
stretch of constitutional construction, the powers of
the General Government. . . . Judges, like other
men, have their political views. ... Why, then
should they be considered any more infallible, or
their decisions any less subject to investigation and
reversion?. .. Every department which exercises polit-
ical power should be responsible to the people. . . .
~ The short though splendid history of this government
furnishes nothing that can induce us to look with a
very favorable eye to the Federal Judiciary as a safe
depository of our liberties.”” He attacked the decisions
in McCulloch v. Maryland, the Dartmouth College Case,
Sturges v. Crowninshield, New Jersey v. Wilson, United
States v. Peters, Cohens v. Virginia and Green v. Biddle,
as “subject of much animadversion and dissatisfaction,
. . . prostrating the States and in effect legislating for
the people and regulating the interior policy of the
States.” ‘“There must be a remedy,” he said, “for this
serious encroachment upon the first principles of self
government of the States. . . . Some interposition is
necessary. The preservation of harmony requires it.
The security of our liberties demands it.”

you will see, on the res. of Mr. Johnson of Kentucky, supported by Barbour.
With a few to aid them, or rather to lead, on this important subject, I have pre-
pared some Amendments to the Constitution to be adopted by our Assembly.
They are very mild, but go the full length of the wishes of the Republicans on this
subject. . . . Jefferson and Madison hang back too much.”
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Though Senator Johnson’s extreme views were
indorsed by a few other Senators, notably John Holmes
of Maine, no action was taken by Congress upon the
proposal. The movement, however, was regarded
with great seriousness by friends of the Court. As
has been seen, Marshall himself believed that the
violent criticisms of the Cohens Case decision in Vir-
ginia were a part of a design to attack the Union; and
this move in Congress was now generally regarded as
a continuation of that attack. ‘I learn from Washing-
ton,” wrote Jeremiah Mason to Judge Story, January 8,
1822, “that the expected attack on the Judiciary will
be made, but, according to my informant, with little
prospect of success at this time. The Kentucky
proposal for amending the Constitution will end in
smoke. The objections to that project are obvious
and insuperable. Besides destroying one of the leading
principles of our government, a separation of the
departments, it would subject judicial decision to
all the intrigue and management to which a Legislative
body is always exposed. What chance for justice or
consistency in a factious and somewhat popular body,
feeling little responsibility, a vast majority of whom
if left to the influence of correct motives would be
wholly incompetent to the proposed task! If this
experiment could be tried without disturbing the Con-
stitution, I should not dislike to see the attempt.
The Nation would soon become sick of it, and the
failure would free the Supreme Court of much unde-
served odium. I do not believe there is any immediate
danger to the Judiciary by any acts of the Legislature.
But what may be finally effected by perseverance and
reiterated attempts, it is impossible to say. ...
The Supreme Court has no choice of courses to be
pursued. The straightforward course is the only one
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that can be followed. It may be with as much
temperance as the Chief Justice pleases, and no man
ever excelled him in the exercise of that virtue. But
any vacillation or retracting, which might be set down
to the score of the present noisy threats would be not
only inconsistent with a due regard to personal charac-
ter, but in their consequences destructive of the best
interests of the Nation.” ! To this, Story answered
with some despondency: “I am glad you write some-
what encouragingly respecting the Judiciary. My
only hope is in the discordant views of the various in-
terested factions and philosophists. Mr. Jefferson
stands at the head of the enemies of the Judiciary,
and, I doubt not, will leave behind him a numerous
progeny bred in the same school. The truth is, and
cannot be disguised, even from wvulgar observation,
that the Judiciary in our country is essentially feeble
and must always be open to attack from all quarters.
It will perpetually thwart the wishes and views of
demagogues, and it can have no places to give and
no patronage to draw around it close defenders. Its
only support is the wise and the good and the ele-
vated in society; and these, as we all know, must
ever remain in a discouraging minority in all Gov-
ernments. If, indeed, the Judiciary is to be de-
stroyed, I should be glad to have the decisive blow
now struck, while I am young and can return to the
profession and earn an honest livelihood. If it comes
in my old age, it may find me less able to bear the
blow, though I hope not less firm to meet it. For
the Judges of the Supreme Court there is but one
course to pursue. That is, to do their duty firmly
and honestly, according to their best judgments. . . .
I believe the Court will be resolute, and will be

1 Mason, Jan. 8, 1822; Story, I, 411, letter to Mason, Jan. 10, 1822.
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driven from its course, only when driven from the seat
of justice.”’ !

To Rufus King, Mason wrote at this session: “From
the excitement that prevailed in Virginia and several
other States, a violent attack on the Supreme Court
was expected in the course of the present session of Con-
gress. I am glad to see that this. . . will probably end in
smoke. I know it has often been said that lawyers are
apt to attach too much importance to the Judiciary
Department. I confess I have long been of opinion
that the vigorous exercise of the Judiciary power, to
the full extent now authorized by law, was absolutely
necessary for the preservation of the Government. . . .
Were it not for the extreme jealousy on the score of
State-Rights felt in some sections of the Union, I
should like to see provision made by law for the exer-
cise of this power, to the utmost limits fixed by the
Constitution. I cannot see how the other two depart-
ments of Government can be effective, where the
Judiciary can do nothing. A restriction of the Judi-
ciary powers necessarily involves a correspondent re-
striction of the other powers of government. It must
be so, at least in all cases where the General Govern-
ment comes in conflict with the State Government.”

Although the move to constitute the Senate a
supreme appellate judicial tribunal was not pressed
in Congress, it continued to be advocated for several
years in the press and by public men, especially in
New York by Governor DeWitt Clinton and some
of the Democratic papers.? Niles Register, in 1824,

1 Story wrote to Mason, Feb. 21, 1822: “The propositions of Virginia, etc., and
of Mr. Johnson of Kentucky, respecting the Judiciary are not likely to find much
favor here in Congress.” Mason, letter to Rufus King, April 12, 1822. Webster
wrote to Story, Jan. 14, 1822, referring to Senator Johnson’s speech which he said
“‘has dealt, they say, pretty freely with the Supreme Court . . . so things go, but
I see less reality in all this smoke than I thought I should before I came here.”

2 Richard Riker of New York wrote to Martin Van Buren, April 14, 1828, saying:
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alarmed at the latest State opposition to the Court in
the case of South Carolina, pointed out that “in the
progress of time, the exposition of the Constitution
may more depend on the opinions of the Supreme
Court than on its own very carefully defined powers” ;
and it indorsed the plan of confiding a revisionary
power in the Senate on all constitutional questions, as
“ essential to public harmony.” On the other hand,
the change was viewed with horror by the staunch
Federalist papers, one of which termed it ‘““one of the
wildest and most hazardous of the innovations’ which
“would affect. the Judiciary system and the Federal
Constitution as deeply as any other change whatever” ;
and another said: “Whatever we do, for God’s sake,
let us abstain from that damnable political heresy of
blending judicial with legislative powers. If we needed
a warning voice on this subject, the decisions made in
party times in the State of New York, as well as some
other decisions connected with party, are amply suffi-
cient to deter every considerate man from listening
for a moment to a proposition so largely pregnant with
momentous mischief.” !

Reforms of the nature advocated by Jefferson re-
quired a Constitutional Amendment; but by those
men who opposed the Court because of its alleged

“’I'he encroachments made by latitudinary construction of the Federal Constitution
have always been a source of alarm to me. This political heresy ought to be
constantly watched. ... I wish, myself, that all decisions by the Judiciary of the
United States which involved either the rights of the States or the construction of
the Federal Constitution were reviewable by the Senate. What would have been
the consequences, if the Courts of the Union had decided, as was feared at the
time, that the Embargo which was recommended by Mr. Jefferson and adopted by
Congress was unconstitutional! . . . I would much rather trust the Senate with
constitutional questions than the Judges. The sovereignty of the States, so vitally
essential to the continuance of our great democratic Confederacy, would be always
safe in the hands of the Senate of the Union. Not so with the Judges.” Van
Buren Papers MSS.

1 Niles Register, XXVII, Dec. 18, 25, 1824, Jan. 8, 15, 1825; National Gasette,
March 15, 1825; New York Evening Post, March 8, 1824.
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trespasses on State-Rights, a more speedy and adequate
remedy was proposed, when, in April, 1822, Andrew
Stevenson of Virginia introduced in the House a res-
olution for the repeal of the Twenty-Fifth Section of the
Judiciary Act. While he said that it was offered “in
a spirit of peace and forbearance, and from a sense of
duty to himself and his State”, his direct purpose was
to nullify the decision of the Court in Cokens v. Virginia
and to abolish appellate jurisdiction over the State
Courts.! Inthe next Congress,in 1824, Charles A. Wick-
liffe of Kentucky offered a similar resolution to inquire
into the expediency of either repealing entirely the
obnoxious Twenty-Fifth Section or modifying it so
that the writ of error “shall be awarded to either
party, without reference to the manner in which the
question shall have been decided by the Supreme
Court of the State.””? In the Senate, also, Isham
Talbot of Kentucky proposed to avoid the use of
writs of error to State Courts, by allowing parties in
all suits involving a Federal or constitutional question
to remove the suit to the Federal Court before trial
in the State Court. But while these direct attacks
received practically no support, and while no action
was taken by Congress on them, the Court was assailed
from a new angle by Senator Johnson of Kentucky,
who, aroused by the second decision in Green v. Biddle
(which was alleged to have been made by a minority
of the full Court), proposed a bill, December 10, 1823,
requiring concurrence of seven Judges in any opinion

117th Cong., 1st Sess., April 26, 1822; 18th Cong., 1st Sess., Jan. 2, 80, 1824.

2 This resolution was undoubtedly due to the courageous action of the Kentucky
Court of Appeals in holding unconstitutional various Kentucky statutes on author-
ity of decision of the United States Supreme Court. The suggestion is interesting
as embodying at that early date the exact amendment which was made to the
Judiciary Act in 1914, at the suggestion of the American Bar Association, viz.:
that appeals to the Supreme Court should lie on State Court decisions adverse to
the constitutionality of a State law as well as on decisions in favor.
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involving the validity of State statutes or Acts of
Congress. “Tremendous evils might result to the
country from the powers imparted to its Judiciary,
when a whole State might be convulsed to its very
center by a judicial decision,” said Johnson. “Some
remedy must, ere long, be adopted to preserve the
purity of our political institutions.” Since many
persons in the country believed that strong arguments
could be made in behalf of such a measure, a bill was
reported from the Committee on Judiciary by Senator
Martin Van Buren of New York, on March 11, 1824,
providing that no law of any of the States should be
rendered invalid without the concurrence of five of
the seven Judges. The bill, however, was laid upon
the table.! In the House, similar measures were pro-
posed by Robert P. Letcher and Thomas Metcalfe,
both of Kentucky.? That this reform in the Judiciary
system seemed, superficially, to have much to commend
it is seen from the fact that Webster wrote to Judge
Story, informing him that Judge Todd had told him
it would give great satisfaction in the West, and asking
him if he saw any evil in such a provision. Later,
however, Webster decided to oppose the change, al-
though he was willing to go so far as to offer a substitute
to provide that, in cases involving the validity of a
State statute or Constitution, ‘“no judgment shall be
pronounced or rendered until a majority of all the
Justices of the said Court legally competent to sit in

1 18th Cong., 1st Sess., Dec. 10, 1823, March 11, 28, April 26, May 3, 4, 14, 17,
1824. The New York Evening Post, March 22, 1814, expressed the general senti-
ment of the Bar as to the proposition, when it said editorially : “If this . . . should
prevail, will it not be an amendment in the very teeth of one of our republican max-
ims that a majority should govern? Turn it as you will, it comes at least to this —
that the opinion of two Judges in the negative shall have more weight than five in
the affirmative. It is, in fact, an impotent attempt to grasp what is not tangible.”

2 John Forsyth of Georgia, in the House offered as a substitute a proposal that

a quorum of the Supreme Court should consist of such a number of Judges that a
majority of the quorum should always be a majority of the whole Court.
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the cause shall concur in the opinion, either in favor of
or against the validity thereof, and until such concur-
rence such suit shall be continued.”! There were
two very vital objections to this requirement of a
concurrence of five of the seven Judges, which seem to
have been entirely overlooked in the debate. In the
first place, it would have worked with singular in-
justice upon litigants in the Federal Circuit Courts;
for, while an appeal to the Supreme Court from a State
Court decision was only possible in a case where the
latter had held a State law constitutional, an appeal
from a Circuit Court decision was possible, even if
that Court held the State law invalid. An appellant
in the Supreme Court in the latter case would find
himself in this predicament : if five out of seven Judges
concurred in finding the State law invalid, he would
lose his appeal; and if only four concurred, the pro-
posed statute would prohibit the Supreme Court
from finding the law invalid; hence the decision of
the Circuit Court as to invalidity would become final ;
so that the appellant would lose in either case, and
the proposed statute would be of no avail to him.
But the fundamental objection to the proposition
was that it completely ignored the true function of a
judicial tribunal, which was, to hold the scales of
justice even and to decide impartially between the
parties, the appellant and the appellee both meeting
before it on even terms. The proposed statute entirely
lost sight of the fact that suits in the Supreme Court

1 Webster, XV11, letter of April 10, 1824; on May 4, 1824, Webster wrote: “We
had the Supreme Court before us yesterday, rather unexpectedly, and a debate
arose which lasted all day. Cohens v. Virginia, Green v. Biddle, etc., were all
discussed. Most of the gentlemen were very temperate and guarded; there were,
. however, some exceptions, especially Mr. Randolph, whose remarks were not a little
extraordinary. Mr. (P. P.) Barbour reargued Cohens Case. Mr. Letcher and Mr.
Wickliffe did the same for Green v. Biddle. 1 said some few things eo instanti, which
I thought the case called for. The proposition for the concurrence of five Judges
will not prevail.”
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involving the validity of State statutes were litigation
between individuals and presented questions of the
property or personal rights of individuals, and that
each litigant was entitled to equal protection. These
suits were not impersonal attempts to adjudicate
between the Constitution, or the Federal Government,
and the State; they were simply adjustment of the
respective rights of two persons, one claiming a right
under the Constitution, the other under the State law.
A Federal statute, therefore, which required an ap-
pellant to persuade five out of seven Judges, in order
to win, while the appellee in order to prevail had to
persuade but three Judges, gave to the appellee in a
law suit very heavy odds. The parties no longer
came into the Court on an equal basis, but with the
chances heavily weighted against an appellant — and
this was not in consonance with any Anglo-Saxon
system of justice. The debate over the proposed
statute, however, was based little on general grounds
of justice, but largely on the local political grievances
which a few of the States felt might be cured by such
legislation, and on the subjects of political controversy
which might possibly be thus removed from the
cognizance of the Court. In this connection, it is
to be noted that the contingency of a decision on one
dangerous political topic — Congressional power over
slavery — was referred to during the debate on the
Metcalfe resolution in a remarkably prophetic manner,
by Daniel P. Cook, a Congressman from Illinois. In
supporting the resolution, on the ground that the
validity of the compact against introduction of slavery
under which Illinois was admitted into the Union,
would undoubtedly, at some time, be before the Su- -
preme Court for decision, he said: ‘““Should it happen,
it will be a fearful question. It will involve nothing
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less, sir, than the balance of power between the slave
and non-slaveholding States. Those who witnessed,
as well as those who know of, the convulsive discussion
in this House on the Missouri question cannot fail to
appreciate the magnitude of this subject. In de-
ciding that question, should it ever arise, if a majority
of that Court shall be found to decide against the
validity of the act of the State, but not a sufficient
majority under the provision now under consideration,
it could not fail to shake the Nation to its center.
While this tribunal may be called on to decide questions
of such momentous magnitude, it behooves the House
to examine well the effects of the principle now pro-
posed.” !

None of these projected changes in the Judiciary
system received any considerable support. Before
Congress met in 1825, however, the decision by the
Court of two more great cases holding State laws of
New York, Ohio and Georgia unconstitutional —
Gibbons v. Ogden on March 2, 1824, and Osborn v. Bank
of the United States and Planters Bank of Georgia v. Bank
of the United States on March 19, 1824, and the pen-
dency of the noted case of Ogden v. Saunders which
involved the constitutionality of many State bank-
ruptcy laws and which had been argued for the first
time, March 3-5, 1824, reinforced the determination
of the advocates of State-Rights in Congress to curb
the Court’s power.? In the Senate, in the debate
over the bill providing three new Circuits and three
new Supreme Court Judges, February 10-16, 1825,
Senator Talbot of Kentucky, while stating that he
cast no “imputation on the purity of intention or the
correctness of judgment” of the Judges, and while

1 18th Cong., 1st Sess., 2647.
2 18th Cong., 2d Sess., Feb. 10, 16, 17, 18, 21, 1825,



128 THE SUPREME COURT

admitting that they possessed individually the power
to declare null and void the laws of every State, called
attention to the decisions of Fairfax v. Hunter and
Cohens v. Virginia, as ““occurrences strongly calculated
to arouse the feelings and excite the apprehensions of
the patriotic statesmen anxious for the perpetuation
of our happy Union.” He criticized also the decisions
of the Court upholding the Bank of the United States,
saying: ‘“Maryland and Ohio in their turns have had
to encounter the power and influence of that great engine
of political power —the Bank; have been severely at-
tacked, have been successively vanquished in the
contest.” His colleague, Senator Johnson, of Ken-
tucky, also returned to the attack, and, while admitting
the “moral worth, intellectual vigor, extensive ac-
quirements and profound judicial experience” of the
Court, he complained that ‘““according to the views
of the Judiciary, it is in the power of the tribunals
of the country to arraign, prostrate and annul not
only a single law . . . but laws sanctioned by ex-
perience, consecrated by all the departments of State
legislation, and acquiesced in by all good citizens. . . .”
On the other hand, Philip P. Barbour of Virginia,
although formerly counsel for the State in Cohens v.
Virginia and virulent in opposing the Court’s exercise
of jurisdiction in that case, made light of the charge
that the Court, “in which was deposited the peace and
tranquillity of the Union”, was destroying the rights or
prostrating the independence of the States, and said
that, if after forty years it had been found that the
power of the Court had not been abused, the people
““might reasonably expect that it would not be, here-
after.”

At the next session, 1825-1826, when the bill for
three new Circuits was again under discussion in the
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House, John Forsyth of Georgia presented an amend-
ment that no final judgment should be pronounced
affecting the rights, liberty or life of any citizen of the
United States by less than a majority of the whole
Court. Kentucky Congressmen supported a similar
amendment, confined to judgments pronouncing a
State law unconstitutional; and they with others
again launched attacks on this power of the Court to
declare the invalidity of State laws.! Richard A.
Buckner of Kentucky said that ““its restrictive powers
over the States have set with a strong and bold current
like the Gulf Stream sweeping every obstacle before
them in an undeviating course to the Federal ocean.”
George Kremer of Pennsylvania said that he entered
his “solemn protest against the whole doctrine that
the Supreme Court has power to pronounce acts of
this House to be unconstitutional. In vain did our
armies shed their blood in the field and our sages toil
in the cabinet to secure our liberty, if it is to be sub-
jected to the arbitrary decision of these Judges.”

On the other side, Webster magnificently defended the
Court under the Constitution and its necessary place
in the scheme of the Federal Government. Charles F.
Mercer of Virginia also defended the Court, and con-
tended that the dissatisfaction with it was greatly
exaggerated : “This Court has encountered much dis-
content, but in patient fortitude; not by its numbers,
nor by bending to circumstances, it has ultimately
prevailed over prejudice and passion, as it will yet
continue to do, if left to the impulse which has hitherto
guided its judgment, — the principles of eternal truth.
Sir, it is a gratifying source of reflection, and manifests

1 19th Cong., 1st Sess., Dec. 18, 14, 15, 22, 1825, Jan. 4—25, May 8, 4, 8, 12, 1826,
especially Webster’s speech, Jan. 25. Charles A. Wickliffe, Dec. 12, 1825, again
offered a resolution for a bill repealing the 25th Section, and providing for removal
of cases containing a Federal question from the State to the Federal Courts.

VOL. II—5
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the durability of our political fabric, that amidst all
the shocks of this part of our Federal system, very
few States have at any one time been united in its
condemnation; and their successive efforts to shake
the public confidence in its decisions have found those
who were, at one time, its enemies, at another, its
steadfast friends.”

In the Senate, Van Buren of New York delivered a
speech severely criticizing the powers of the Court,
and attacking especially its broad construction of the
phrase “impairment of obligations of contract”, —
““a brief provision which,” he said, ‘“had given to the
jurisdiction of the Court a tremendous sweep. . . .
There are few States in the Union upon whose acts
the seal of condemnation has not from time to time
been placed by the Supreme Court. The sovereign
authorities of Vermont, New Hampshire, New York,
New Jersey, Pennsylvania, Maryland, Virginia, North
Carolina, Missouri, Kentucky, and Ohio, have in turn
been rebuked and silenced by the overruling authority
of the Court.”” He admitted, however, that under
the Constitution, its jurisdiction was justified; but
if the question of conferring this jurisdiction should
now arise for the first time, he would say that “the
people of the States might with safety be left to their
own Legislatures and the protection of their own
Courts.” Of the Judges themselves, however, Van
Buren said that they possessed ‘“talents of the highest
order and spotless integrity”’, and that the Chief Jus-
tice“is in all human probability, the ablest Judge now
sitting upon any Judicial Bench in the world.” * To
this attack upon the Court’s jurisdiction by a Senator
of New York, it was singular that the finest defense
of the Court should be made by a Senator of South

1 19th Cong., 1st Sess., debate in the Senate, April 7, 10, 11, 12, 18, 14, 1826.
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Carolina, William Harper, who said: ‘“The independ-
ence of the Judiciary is at the very basis of our in-
stitutions. . . . It is in times of faction, when party
spirit runs high, that dissatisfaction is most likely to
be occasioned by the decisions of the Supreme Court.
I do not believe that the Supreme Court, or the Con-
stitution itself, will ever be able to stand against the
decided current of public opinion. It is a very different
thing from the temporary opinion of a majority; for a
majority acting unjustly and unconstitutionally, under
the influence of excitement, a majority though it be,
is nothing more than a faction, and it was the object
of our Constitution to control it. The Constitution
has laid down the fundamental and immutable laws
of justice for our Government; and the majority that
constitutes the Government should not violate these.
The Constitution is made to control the Government ;
it has no other object; and though the Supreme Court
cannot resist public opinion, it may resist a temporary
majority and may change that majority. However
high the tempest may blow, individuals may hear the
calm and steady voice of the Judiciary warning them of
their danger. They will shrink away; they will leave
that majority a minority, and that is the security the
Constitution intended by the Judiciary.”

That none of all these various attempts to restrict
the powers of the Court succeeded was an amazing
tribute to the popular confidence in that tribunal;
and that Jefferson and his followers in Virginia, Ken-
tucky and Georgia failed so completely to convince
the American people of the need of reform in the
Judiciary system can only be explained by the as-
sumption that the country at large was convinced of
the Court’s integrity, of its freedom from partisan bias,
and of its infinite value in the maintenance of the
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American Union. It was not until five years later,
during President Jackson’s Administration in 1831,
that it was confronted with a real crisis in its history.
But while these attacks from 1821 to 1826 upon the
fundamental powers of the Court had been unsuccess-
ful, attempts which had been coincidentally pressed
in Congress for relief of the Court and reform of the
Judiciary system had unfortunately proved equally
without avail. Ever since the year 1816, there had
been a series of efforts made for legislation to abolish
the performance of Circuit Court duties by the Judges
of the Supreme Court, and for the creation of an addi-
tional number of Circuits, in order to provide for the
growing business in the West and Southwest. The
demand for this reform had become more and more
urgent as the number of States admitted to the Union
increased ; for since the Western States, with a popula-
tion equal to that of the entire Union in 1789, had
only one Judge of the Supreme Court assigned to them,
such a judicial system was naturally a constant source
of dissatisfaction.! Bills to accomplish reform in this
respect had been recommended by Presidents Madison
and Monroe, and had been introduced into Congress
in 1816, 1817, 1818 and 1819, but had failed of passage.?
As Jeremiah Mason wrote: “There is repeated a
saying of A. Burr, ‘that every Legislature, in their
treatment of the Judiciary, is a d—d Jacobin Club.’
There is certainly nothing in a good Judiciary likely to
attract the favorable regards of a Legislature in turbu-
lent party times. The dominant party in such times
can expect no aid in furtherance of some of their meas-

1 Kentucky was admitted in 1792, Tennessee in 1796, Ohio in 1802 and Louisiana
in 1812; Indiana became a State in 1816, Mississippi in 1817, Illinois in 1818,
Alabama in 1819, Maine in 1820, Missouri in 1821.

2 14th Cong., 8d Sess., Dec. 23, 1816; Madison, VIII, letter of Dec. 9, 1817;
15th Cong., 18t Sess., Jan. 27, 1818, in the Senate, Dec. 9, in the House. 156tk Cong.,
£d Sess., Nov. 80, Dec. 2, 1818, in the Senate, Jan. 4, 1819, in the House.
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ures from the Judiciary. Indeed, both parties, having
unreasonable expectations of aid from the Judiciary
are usually disappointed and are apt to view it with
jealousy.” ! But while the defeat of the bills carrying
the much-needed relief to the Court had been partly
due to this indifference on the part of Congress, it had
also been caused by the fear of increasing Executive
patronage and the unwillingness of the Anti-Administra-
tion forces to allow the new offices to be filled by the
President. ‘“They fear,” wrote Judge Story, ‘there
is danger . . . that the new Judges will be exclu-
sively selected from the Republican Party. Both these
motives will probably induce the great bulk of the
Federalists to vote against it, and among the Re-
publicans, it is well known there are many hostile
in the highest degree to any scheme which changes or
gives more effect to the jurisdiction of the Courts of
the United States; so that the bill will, between these
opposing parties, fall to the ground.” 2

So far as the bills were opposed on their merits, the
arguments were chiefly based on the fear lest the
Judges, on being relieved of Circuit duty, would be-
come ‘“‘completely cloistered within the City of Wash-
ington, and their decisions, instead of emanating
from enlarged and liberalized minds, would assume a
severe and local character’, or lest the Judges might

1 Mason, letter of Jan. 15, 1818.

2 Story, 1, 827, letter of Feb. 17, 1819; see also letter of Webster to Story, Dec.
9, 1816. Rufus King wrote to Christopher Gore of Massachusetts, Jan. 20, 1819:
““Whether the bill will pass the House, I am unable to foretell, but if it should, I
fear that Monroe would be afraid to appoint (Jeremiah) Mason, (David) Daggett,
or other Federalists. John Holmes would be a more likely candidate than Mason
for the Eastern Circuit,” and Gore replied, Jan. 29, 1819: “If your Judiciary Bill
shall pass the House and Monroe shall have the baseness to put Holmes on the
Bench instead of Mason, he will act worse than I have predicted, though I have
never believed he would or could do as well as from various motives we are dis-
posed to presume in this part of the country.” King, VI. The same fear of
Executive patronage had been largely responsible for the failure of President
Madison’s recommendation in 1816-17, see Papers of Thomas Ruffin (1918), L
by T. J. de R. Hamilton, letter of W. N. Edwards to Ruffin, Dec. 9, 1816.
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become ‘““‘another appendage to the Executive au-
thority”’, subject to the ‘““dazzling splendors of the
palace and the drawing room”, and the “flattery and
soothing attention of a designing Executive”, as a
Senator from Pennsylvania, Truman Lacock, said.
The same Senator uttered the following extraordinary
forebodings as to the undue influence and control
which Washington lawyers would acquire over the
Court, if, by locating the Judges in Washington, they
should be subjected to the ‘“dangerous influences
‘and strong temptations that might bias their minds
and pollute the stream of National justice”:

You will have not only your Judges but your attorneys
confined to the City of Washington. The Judges are to be
old men when appointed, and the infirmities of old age
will every day increase, and as the useful and vigorous
faculties of their minds diminish, in the same proportion
will their obstinacy and vanity increase. Old men are often
impatient of contradiction, frequently vain and susceptible
of flattery. These weaknesses incident to old age will
be discovered and practised upon by the lawyer willing
to make the most of his profession, and located in the same
city, holding daily and familiar intercourse with the Judges.
And thus, your Court may become subservient to the Wash-
ington Bar. The Judges, bowed down by the weight of
years, will be willing to find a staff to lean upon; and the
opinion of the Washington Bar is made the law of the land.
A knot of attorneys at or near the seat of Government hav-
ing gained the ear, and secured the confidence of the Court,
will banish all competition from abroad. . . . With what
painful reflections and awful forebodings would a Kentucky
lawyer enter this Court? No man that had heard the cause
argued at home — no man personally known to him, and
on whom he can rely for official integrity, is seen on the
Bench. Like a stranger in a strange land he feels his sit-
uation comfortless and gloomy. He takes his solitary
seat at the Bar — he views the Court as belonging to the

1 16th Cong., 2d Sess., 131, Jan. 12, 1819.
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same family, and almost identified with the great Crown
lawyers that are to oppose him; and thus with fear and
trembling, he approaches the cause of his client, doubting
and half believing that the cause has already been prejudged
by the Bench, or that the weight and influence of legal
talents will stifle the calls of justice; and should an obser-
vation drop from the Bench during the discussion to confirm
his doubts, he abandons, as desperately hopeless, the cause
of his client, however just. This would be a deplorable
state of things. But adopt this system (thus subject to
abuse) and this state of things takes place sooner or later.
The distributive justice of the Nation may be subjected to
the control of a combination of Washington lawyers.

In 1823 and 1824, determined efforts were again
made to effect the Judiciary reform, and President
Monroe earnestly recommended it.! Judge Story wrote
to Webster that while he was quite sure of the advan-
tage to the Judges “in quickening their diligence and
their learning, . . . it is scarcely possible that they can
do the duties long, as business increases upon them.”
He favored a Supreme Court of nine members, so that
the Judges might be numerous enough ““to bring to the
Court an extensive knowledge of local jurisprudence”
in view of the ‘““vast extent of our territory and the vast
variety of local laws”, and he felt that the West should
have at least two out of the present seven Judges.? In

1 Madison wrote to Jefferson, June 15, 1828, that it could not be denied that
“there are advantages in uniting the local and general functions in the same persons,
if permitted by the extent of the country, but if this were ever the case, our expand-
ing settlements put an end to it. The organization of the Judiciary Department
over the extent which a Federal system can reach involves peculiar difficulties.
There is scarcely a limit to the distance which turnpikes and steamboats may, at the
public expense, convey the members of the Government and distribute the laws.
But the delay and expense of suits brought from the extremities of the Empire,
must be a severe burden on individuals, and in proportion as this is diminished by
giving to local tribunals a final jurisdiction, the evil is incurred of destroying the
uniformity of the law.” Madison, X; Eighth Annual Message of President Monroe
to Congress, Dec. 7, 1824.

? Story, 1, 435, letter of Jan. 4, 1824. Six days later, Story wrote that he did not
wonder at the impatience of the West and he hoped for two additional Judges.
“If we should be so fortunate as to bave the gentlemen you name, in Judge W.
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18241825, a bill was reported in the Senate from the
Committee on the Judiciary by Martin Van Buren of
New York, providing for ten Circuits, abolition of
Circuit Court duty by the Supreme Court Judges, and
two Terms of the Supreme Court. Over this bill and
an amendment to provide for ten Supreme Court
Judges to do Circuit Court duty, a hot debate arose —
the merits of the question being complicated by many
amendments seeking to curb the power of the Court to
declare State Laws unconstitutional. But again Con-
gress failed to act, fearing to trust the President with the
new appointments. “I have as yet reported no bill on
the Judiciary but incline to think we shall recommend
a partial system of Circuit Judges,” wrote Webster.
“If we had more confidence as to the course the ap-
pointing power would take, we might act differently.”?
Finally, in 1826, the situation of the Court became
such that some form of relief by legislation became
imperative. The docket was heavily congested and the
number of causes of high importance was constantly
increasing. The Chief Justice was seventy-one years
of age ; Duval was seventy-four ; Washington was sixty-
four; Todd had been long ill, Thompson was new to
the position; and the Court seemed unable to cope
with the burden of its duties.? Accordingly a bill

and Judge B. I shall congratulate myself upon the favorable auspices under which
we live.” The identity of the men, thus suggested for the new positions, is not
known.

118th Cong., 1st Sess., Dec. 10, 11, 1828, March 11, 28, April 26, 1824; 18th
Cong., £d Sess., Feb. 10, 16, 17, 18, 81, 1825; Letlers of Daniel Webster (1902),
ed. by C. H. Van Tyne, letter of Webster to Jeremiah Mason, Feb. 15, 1824.

?In 1825, the Court disposed of 38 out of 164 cases on the docket, hardly more
than one a day. “This would seem,” said Niles Register, XXVIII, March 26,
1825, “to be doing business fast enough, when we reflect on the importance of the
decisions of the tribunal; but even now it has matters sufficient ahead to occupy
all the spare time of the Judges for nearly five years to come.” April 1, 1826, Niles
Register, XXX, said : *““ After an incessant occupation of more than six weeks, out of
190 cases on the docket, the Court was able to dispose of only 49.” A graphic
complaint of the condition was made by Pearce of Rhode Island in the House of
Representatives. 19th Cong., 1st Sess., Jan. 17, 1826.



JUDICIARY REFORM 187

was introduced in the Senate by Martin Van Buren,
and in the House by Daniel Webster, providing for an
increase in the number of Circuits to ten with three
additional Supreme Court Judges and this measure ac-
tually passed the House.! One of the chief arguments
in its favor had been the necessity for allaying the feel-
ing of distrust of the Court which had been growing
for many years in the West. ‘“The most important
consequence of this measure is its tendency to satisfy
and conciliate the Western States. It will lessen, if
not destroy, their antipathy to the Supreme Court,”
wrote Jeremiah Mason to Webster.? On the other
hand, there was opposition even in the West itself.
“The real truth is, the gentlemen in the Senate who are
called the opposition do not wish the bill to pass,”
wrote Webster to Story. “Even those of them who are
from the West have but a cool desire for it. I suppose
the reason is, they do not wish to give so many impor-
tant appointments to the President.”

In the debate, the arguments in favor of and against
the relief of the Judges from Circuit Court duty were
again urged with considerable extravagance and often
in picturesque language.® The necessity of having the

1 Judge-Story wrote March 15, 1826: “A bill has passed the House of Repre-
sentatives to increase our number to ten, and it is very probable that it will receive
the approbation of the Senate. It gave rise to one of the most vigorous and pro-
tracted debates which we have had this winter. Our friend, Webster, greatly
distinguished himself on this occasion and in the estimation of all competent
Judges, was primus inter pares.” Story, I, 498.

% Life of Daniel Webster (1870), by George T. Curtis, II, letter of Feb. 4, 1826.
It is a singular fact that considerable doubt was expressed in the Eastern States,
as to the existence of Western lawyers qualified to fill the new positions. This
view, however, was not held by Webster, who favored the appointment of two of the
new Judges from the West, and who wrote to Judge Story, Jan. 29, 1826: “There
will be no difficulty in finding perfectly safe men for the new appointments. The
contests on those constitutional questions in the West have made men fit to be
Judges.” On Dec. 26, 1826, Webster wrote “that the West should have two
Judges on the Supreme Bench.” Webster, XVII.

3 For these debates in the House, see: 19th Cong., 1st Sess., Dec. 22, 1825, Jan.

4,5,86,9,10, 11, 12, 18, 19, 21, 23, 24, 25, April 17, 24, 28, May 7, 12, 1826, in the
Senate, ibid., Dec. 14, 15, 1825, Jan. 9, April 7, 10, 11, 12, 18, 14, 15, May 8, 8, 1826.
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Judges keep in touch with local conditions, and with the
peculiar statutes of the various States, especially with
the Western land laws, was vigorously urged, as well
as the danger that, by absenting themselves from jury
trial and the active life of different parts of the coun-
try, the Judges might become mere “cabinet lawyers”,
“book-men.” “The Supreme Court is, itself, in some
measure, insulated,” argued Webster, “it has not fre-
quent occasions of contact with the community. The
Bar that attends it is neither numerous nor regular in
its attendance. . . . If the Judges of the Supreme
Court, therefore, are wholly withdrawn from the Cir-
cuits, it appears to me there is danger of leaving them
without the means of useful intercourse with other
judicial characters, with the profession of which they
are members, and with the public. . .. I think it use-
ful that Judges should see in practice the operation and
effect of their own decisions. This will prevent theory
from running too far, or refining too much.” James
Buchanan also feared any policy which should confine
the Judges to sitting at Washington, and said: ‘““Next
to doing justice, it is important to satisfy the people
that justice has been done. This confidence on their
part in the Judiciary of their country produces that
contentment and tranquillity which is the best security
against sudden and dangerous political excitements.”
If the Judges should become an Appellate Court only,
sitting in Washington, he asked : *“ What will be the con-
sequence when this tribunal shall be brought into col-
lision with State laws and excited State authorities?
Is there not great danger that it will become odious? . . .
Is this atmosphere so pure that there would be no
danger from such a residence? A large portion of the
people of this country hold a different opinion. They
think this atmosphere is more tainted than that of any
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other portion of the country. If the Supreme Court
should ever become a political tribunal, it will not be
until the Judges shall be settled in Washington, far
removed from the People, and within the immediate
influence of the power and patronage of the Execu-
tive.”! Van Buren in the Senate held similar views,
saying that he conscientiously believed “that to bring
the Judges of the Supreme Court to the Seat of the
General Government, and making them, as it were, a
part of the Administration — for such, it is to be feared,
would soon be its effect — would bode no good to the
State Governments.” Ralph J. Ingersoll of Connect-
icut, in the House, deplored a condition in which the
Judges “should be always snuffing the atmosphere of
Washington, and living, as it were, under the eaves of
the Palace.” John L. Kerr of Maryland, in the House,
feared that if the Judges remained in Washington
“where they would never be seen but by lawyers and
idle spectators, they would in a few years become
indolent, and lose their dignity and influence in the eyes
of the nation. They will fall into a natural indulgence
in the ordinary literary pursuits or other occupa-
tions . . . When the Judges shall have sunk in indo-
lence, they will become objects of suspicion.”

On the other side, Charles F. Mercer of Virginia in
the House claimed that Circuit duty was “to send a
Judge from this Court into a distant Circuit, popularity
hunting. You send him to imbibe the taint of popular

1In 1830, in a debate on a similar bill for new Judges and Circuits, Buchanan
arguing retention of Circuit duty stated that he feared the danger of bringing the
Supreme Court Judges permanently to Washington “within the very vortex of
Executive influence” and of converting them “into the minions of the Executive” ;
while he did not anticipate actual corruption “if you place them in a situation where
they or their relatives would naturally become candidates for executive patronage,
you place them in some degree under the control of Executive influence. . . . If
they were to be confined in the exercise of their high and important duties ““to the

gloomy and vaulted apartment they now occupy, would they not be considered
a distant and dangerous tribunal?”* £1st Cong., 1st Sess., Jan. 14, 1830.
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prejudice and then bring him back to innoculate the
Court.” ! He treated with much sarcasm the charge
as to the “infectious air of Washington.”

Is it to escape, as gentlemen more than insinuate, the
atmosphere of Washington — of the ten miles square?
The Judges need not reside here. But is this atmosphere
inconsistent with judicial purity? Is it really infected?
. . . Its atmosphere! Do we not breathe it ourselves?
and are we infected with the contagion? Our Chief Magis-
trate is compelled to inhale it, and with him, his Cabinet,
the greater portion of every year; are we afraid to trust
the Supreme Court within an influence which we our-
selves encounter, it seems, without apprehension, for a
longer period of every Congress, than the Judges them-
selves would be required to do? Is it of their encroach-
ments upon our rights, that we are afraid? They sit at
the other end of the Capitol, with open doors, guarded by
a solitary officer; and we, the sentinels of the People, are
here to watch them, with the power of impeaching and
removing them from office. Do we apprehend that they
will pronounce our acts unconstitutional? We have but
to step a few hundred feet, to hear their reasons for so
doing; to explore their motives if we please; and as amict
curtae, to partake of the argument by which those acts are
vindicated.

Do the Representatives of a particular State apprehend
the subversion of their local laws, from misapprehension,
or corruption, in the Supreme Court? Let them go forth
to the Hall of Justice and enlighten, by their knowledge,
the ignorance of the Bench; or detect, by their discern-
ment, the evidences of its criminal intentions.

To the arguments that the Judges should ““associate
with the people” Tristram Burgess of Rhode Island,
said in the House:

. . . They must, however, have the benefit of travel;

and if so, in the common method, in coaches, wagons,
solos, gigs, carryalls; in steam-boats, packet-boats, and

1 19th Cong., 1st Sess., speeches of Mercer and Burgess, Jan. 25, 1826.
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ferry-boats; receiving the full benefit, in eating houses,
taverns, boarding-houses and bar rooms, of the conversations
of learned tapsters, stewards, and stage coach drivers. No
man, I must own, who travels in the ordinary method — and
Judges can hardly afford to travel in different style — will
lose any portion of these several sorts of accommodation and
instruction. Judges will, in serious truth it is said, by
travel, mingle with the People, and often come in contact
with them. Will they mingle with the poor, the ordinary ?
With mechanical men; with middling interest men; with
the great cominunity of toil, and sinew, and production?
No, sir, they can do no such thing. Let them have the
humility of Lazarus, and the versatile affability of Alcibiades,
and they can do no such thing. There is to such men, as it
was once said of a learned Judge — than whom no man ever
bore his honors more meekly — there is, I say, to the feelings
of such men, around a Judge, a kind of repulsive atmosphere.
They stand aloof, and give him a large room. They bow
not, indeed, with servility, but with profound respect;
and they look towards him with a kind of hallowed reverence,
as one set apart, and consecrated to the service, and sur-
rounded by the ritual of justice. With all these men, the
Judge can hold no tangible communion.

And he said that the “apprehended odiousness is but
an apprehension. Such a Court cannot be suspected;
it cannot be odious so long as it is filled with the Mar-
shalls and the Storys of our country.” Asher Robbins,
Senator from Rhode Island, denied that a Court
“stationed and stationary at the seat of Government”
would become “dangerous to the Government, and the
Government dangerous to the Court”; and John M.
Berrien, Senator from Georgia, said that: “I have not
myself been sensible of any peculiarly corrupting influ-
ence in the air of Washington. I do not believe that
the integrity of a Judge would be sacrificed by a resi-
dence here, and it does not seem to me that the con-
fidence which that department of the Government
justly enjoys is to be ascribed to the semi-annual visits
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of its members to the people of their respective Circuits.
On the contrary, I believe it is derived from their
personal integrity, from the intelligence and fidelity
with which they have discharged their duties, and
from the general correctness which has marked their
decisions.”

The necessity of abolishing Circuit duty for the re-
lief of the Judges from the tremendous labors imposed
upon them by the existing system was urged by many.
Wickliffe of Kentucky said: “By refusing to reduce
the labors of the Judge of the Seventh Circuit, by
requiring him to travel 3360 miles per annum, you have
prostrated his constitution, you have literally murdered
him.” Mercer pointed out that the Spring Circuits
did not allow the Judges to remain in Washington later
than March 20, giving them there only sixty-five work-
ing days. To the charge made in the House that this
bill was an attempt by Kentucky, Ohio and other
States to facilitate the packing of the Court, in order
to reverse obnoxious decisions adverse to the consti-
tutionality of laws of those States, and as an answer
to the fears that the selection of Judges would be made
from those States which were known heretofore to be
hostile to the decisions of that Court, John C. Wright
of Ohio said: “I have lived in the West many years,
and am entirely ignorant of any feeling of this character
there. How has it been manifested? Where is it?
It is true, Ohio was dissatisfied with a decision of the
Supreme Court, and she caused a case to be appealed
from the Circuit to the Supreme Court, and presented
certain points for decision requiring a reéxamination
of the cause she was dissatisfied with, having perfect
confidence in the Court. The examination was had
and the decision quietly acquiesced in, though leaving
unnoticed one of the principal points relied in. These
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facts, instead of sustaining the gentleman’s argument,
prove the reverse of it true. I am also ignorant of any
hostile feeling in the other Western States.”

From a combination of many causes, the antagonism
to President Adams, the jealousy of Virginia and the
East against Kentucky and the West, the impossibility
of arranging the States satisfactorily in the new Circuits,
the opposition to the amendment requiring concur-
rence of seven Judges on any decision invalidating a
State statute or Act of Congress, which had been
adopted by the Senate — the bill was finally lost by a
disagreement between the two branches of Congress.
This unfortunate result seems to have been largely
due to political maneuvering between Van Buren in the
Senate and Webster in the House, the latter being
desirous of having Ohio included in a separate Circuit
from Kentucky, in order to facilitate the appointment
as Judge of John McLean of Ohio, then Postmaster-
General.!

1 Webster wrote to Mason, May 2, 1826: “The Judiciary Bill 1s yet between the
two Houses. It may possibly be lost but I think it will not be. If the Senate do
not yield their amendment probably we shall agree to it. A pretty satisfactory
arrangement will be made as to the Judge. The present Postmaster General
(John McLean of Ohio) will be named in case Ohio be separated from Kentucky.
Otherwise I conjecture the Judge in that quarter will be N. F. Pope, at present
District Judge of Illinois.” Letters of Daniel Webster (1902), ed. by C. H. Van
Tyne.

Van Buren wrote to B. F. Butler, May 15, 1826 (Van Buren Papers MSS), that:
““There has been a great deal of shuffling on the part of Webster & Co. to let the
Bill die in conference. This plan we have defeated by a pretty strong course.
With characteristic Yankee craft he has, though defeated in his main object, seized
upon some clumsy expressions of Holmes (who reported the bill or rather
amendment during my sickness) to hide the true ground of collision, the union of
Kentucky and Ohio, by raising another question upon the form of the amendment.
But the matter is perfectly understood here. Unless they can have a Judge in
Kentucky (who is already appointed) and one in Ohio also, they wish to defeat
the bill, in hopes of getting a better one next year. The great object is to get
McLean out of the Post Office which can only be effected by his promotion, as
they dare not displace him. It is also said that Ingham is to be P. M. G. and
Webster, Speaker. There may be some mistake about this latter part although I
am not certain that there is. The question will be taken in the House tomorrow
and it is probable, though not absolutely certain, that the bill will fall
Webster has lost ground this winter and is not as happy as he expected to be.”
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Relief from the pressure of work on the Judges by
abolition of Circuit duty being thus denied, it became
necessary to apply some other remedy, and a bill was
introduced and enacted, lengthening the term of session
of the Court in Washington. Consequently, beginning
in 1827 (12 Wheaton), the Court met on the second
Monday of January in each year. President Adams
had waited to ascertain whether the bill for additional
Judges would pass during the 1826 Term, before filling
the vacancy on the Bench caused by the death of Judge
Todd; but on April 11, he finally decided to nominate
Robert Trimble of Kentucky.! The new Judge was
forty-nine years old, and had been for nine years United
States District Judge. While holding that position, he
had made himself obnoxious by reason of his insistence
on the supremacy of Federal laws over State processes,
in consequence of which his nomination was strongly
opposed in the Senate by the Kentucky Senator,
Rowan;? but after a motion of Senator Benton
that it be referred to the Committee on the Judiciary
“with instructions to report on the character of the
rules adopted by said Trimble, while District Judge
of Kentucky, relative to executions, and the authority,

1 Henry Clay wrote to John J. Crittenden, March 10, 18268: *“The President
wishes not to appoint a Judge in place of our inestimable friend, poor Todd, until
the Senate disposes of the bill to extend the Judiciary, though he may, by the delay
to which that body seems now prone, be finally compelled to make the appointment
without waiting for its passage or rejection. It is owing principally to Mr. Rowan
that an amendment has been made in the Senate, throwing Kentucky and Ohio
into the same Circuit, and his object was to prevent any Judge from being appointed
in Kentucky. He told me that he wished the field of election enlarged for a Judge
in our Circuit.” Life of John J. Crittenden (1871), by Ann M. B. Coleman, I, 68,
65.

2 Clay wrote to Crittenden, May 11: “Our Senator, Mr. R. made a violent
opposition to Trimble’s nomination and prevailed upon four other Senators to
record their negatives with him. He is perfectly impotent in the Senate, and has
fallen even below the standard of his talents, of which, I think, he has some for
mischief, if not for good. The Judiciary bill will most probably be lost by the
disagreement between the two Houses as to its arrangements. This day will
decide.”
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under which the same were adopted ’, had been lost, the
nomination was finally confirmed, May 9, 1826, by
a vote of twenty-seven to five.!

1 Marshall wrote to Story, May 26: “I am glad our brother Trimble has
passed the Senate maugre Mr. Rowan. . . . I hope the seven Judges will convene

at our next Term, and that the constitutional questions pending before us may
be argued and decided.” Story Papers MSS.



CHAPTER EIGHTEEN

CONSTITUTIONAL LAW AND DANIEL WEBSTER
1827-1830

DurinGg the year 1827, the assaults upon the Court,
which, for the past ten years, had been almost continuous
both in Congress and in the press, temporarily ceased.
Partisan controversy had become much less embittered.
The financial conditions in the country were improving ;
the Bank of the United States was being less regarded
as an engine of oppression to debtors and of prostration
of State-Rights. The bitterest political opponents of
the Court, Jefferson and Spencer Roane, were dead;
and the dire predictions as to the effect of the Court’s
decisions on the scope of Federal power had thus far
been unfulfilled. So that even Niles Register, which
had long objected to the doctrines and jurisdiction of
the Court, now confessed that “we have often thought
that no person could behold this venerable body without
profound respect for the virtue and talents concentrated
on its bench, and with a degree of confidence that,
as there must be some power in every government
having final effect, it could hardly be vested anywhere
more safely than in the Supreme Court, as at present
filled.”! As will be seen, however, this condition of
affairs was but the calm before the storm which broke
four years later. Meanwhile, the Court showed itself a
potent factor in the development of the country, through
its decisions in three great cases at the 1827 Term.

In the first of these, Ogden v. Saunders, 12 Wheat.
213, it settled the great question as to the respective

1 Niles Register, XXXIII, Jan. 19, 1828.



CONSTITUTIONAL LAW AND WEBSTER 147

powers of Congress and of the States over the subject
of bankruptcy. Ever since the decision of the Sturges
Case in 1819, the business community and the Bar had
been left in doubt as to what the ultimate decision of
the Court would be. The case had first come before it in
1824 and had presented questions not involved in the
previous cases — a contract made in New York by a
New York debtor with a citizen of another State, and
made after the passage of the New York insolvent
law.! “It will present a most interesting question for the
decision of the Court,”” said a newspaper of that State,
“and next to the Steamboat cause will be of more
importance to the future welfare of the State than
any other which will be agitated during the present
Term. It is probable that Congress will soon pass a
general bankrupt law — yet, if Congress declines passing
any bankrupt law and the States are prohibited from
adopting laws for themselves, the commercial state of
the country will present a spectacle not found in history.
The debtor, the merchant whose fortune has been
swept away by events beyond his control, will be pur-
sued by unrelenting creditors without cessation. New
York has deep interest in the decision.” Argument
was begun on March 3, 1824, the day after the decision
in Gibbons v. Ogden, and was continued for two days
by Charles G. Haines, David B. Ogden and Henry
Clay against Daniel Webster and Henry Wheaton.
The Court, however, being greatly divided in opinion,
adjourned without rendering a decision.? In 1825,

1See New York Statesman, Feb. 24, March 6, 9, 1824. Argument had been
delayed in this case ““until the state of the Chief Justice’s health enabled him to be
in Court.”” Washington Gazette, Feb. 23, 1824.

2 “On many accounts,” said the New York Evening Post, March 27, 1824, “ we
feel happy at the postponement — first, it shows that the Court has great doubt
and difficulties and that the question is to be weighed and discussed with great
caution and candor. Twelve months may produce able and luminous discussion
on the subject.”
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owing to the absence of Judge Todd from illness, the
Court was evenly divided. The same condition prevailed
in 1826, as Judge Todd had died and his successor,
Judge Trimble, was not appointed until after the end of
the Term. It was finally argued (with several other cases
presenting similar points) before a full Court on January
18-20, 1827, Webster and Wheaton appearing in oppo-
sition to the validity of the laws, and William Wirt,
Edward Livingston, David B. Odgen, Walter Jones and
William Sampson in their support. While the case was
still under consideration by the Court, a vigorous debate
took place in the Senate over the passage of a Bankruptcy
bill then pending before it; and in a lengthy discussion
of the constitutional powers of the Federal Government
relative to such laws, the trend of the decisions was
again the subject of much criticism. * Van Buren of New
York spoke of the “injurious extension of the patronage
of the Federal Government and an insupportable enlarge-
ment of the range of judicial power,”” contemplated by the
bill, and said that he ““was aware of what, at the moment
he was speaking, was going on below ; but he would not
for an instant anticipate further limitations upon the
rights of the States upon this subject. As yet, they had
not been restricted by the Supreme Court from passing
prospective insolvent laws.” Tazewell of Virginia
denied the right of Congress to pass an insolvent
law authorizing voluntary petitions for discharge from
debt, saying that to permit such laws would be to pros-
trate the sovereignty of the States. Woodbury of
Maine held a similar view, stating that such power
in the Congress would bring “a vortex of disaster and
difficulty to State-Rights and State independence.”
On the other hand, Hayne of South Carolina believed
that the Court was about to hold that the States had
no power to pass any insolvent law, whether before



CONSTITUTIONAL LAW AND WEBSTER 149

or after the making of the contract; and he, therefore,
advocated a National law. Berrien of Georgia agreed
with Hayne. Reed of Mississippi opposed the bill,
saying: “Let us vindicate the rights of the States in
this respect, until that Department, intended to be
coordinate, but, I fear, in practice supreme, shall have
decided otherwise. Fortunately for the States, their
power to pass prospective bankruptcy laws has not yet
been paralyzed by the talisman of judicial authority.
That right still remains unimpaired and, I have the
fullest confidence, will escape unhurt through the ordeal
of the Judiciary tribunals of the country.”! Senator
Reed’s confidence thus expressed was justified when the
Court, on February 18, 1827, four weeks after the
argument of Ogden v. Saunders, rendered its decision,
in which four Judges (three dissenting) concurred in
upholding the validity of State insolvent laws enacted
after the date of the contracts.? Judge Washington,
though retaining his previous belief that the power
of Congress over bankruptcy was exclusive, consented
to uphold the New York statute, on the narrow ground
that it formed a part of the contract when made and
therefore did not impair its obligation; and he said, if
he had any doubt, “a decent respect due to the wisdom,
the integrity and the patriotism” of the Legislature
made a presumption in favor of validity. “This has

1 19th Cong., £d Sess., Jan. 18, 23, 24, 25, 26, 27, 1827. The bill was rejected
Feb. 6,1827.

2 The close decision of the Court upon this important constitutional question
was seized on by those Senators and Congressmen who, in this year and for several
years past, had been pressing for the passage of a bill requiring the concurrence
of all the Judges, or of five or seven, in any opinion rendered on such questions;
and Wickliffe of Kentucky, on Jan. 22, 1827, had said in a vigorous speech urging
a bill of such a nature: *“What is at this very moment transpiring in another part
of this Capitol? The validity of the New York insolvent laws, which have been
enacted for thirty years in that State, which laws have received the highest judi-
cial sanction in the Courts of that State, depends upon the opinion of a single

Judge of the Supreme Court . . . the Court heretofore being equally divided
upon the question.”
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always been the language of this Court . .. and I
know that it expresses the honest sentiments of each and
every member of this Bench.” Judge Johnson, holding
the view that the power of Congress was not exclu-
sive, said that most of the dangers feared in leaving
this power with the States are imaginary, “for the
interests of each community, its respect for the opinion
of mankind, and a remnant of moral feeling, which
will not cease to operate in the worst of times, will
always present important barriers against the gross
violation of principle”’; and he upheld the right of
New York to enact insolvent laws applicable not only
to contracts made after but before its passage. Judge
Thompson, after stating that questions of the validity
of State laws were “always questions of great deli-
cacy” and that he was impressed ““with the sentiment
that this is the point upon which the harmony of our sys-
tem is most exposed to interruption”, upheld the law as
applied to subsequent contracts. Judge Trimble held
broadly that the law did not impair the obligation of
contract. Chief Justice Marshall and Judges Story
and Duval dissented, denying especially that an insolvent
law enacted prior to a contract entered into the contract
as a part of it, and stating that such a doctrine would
cause this important clause of the Constitution to “lie
prostrate and be construed into an inanimate, inoper-
ative and an unmeaning clause.” It is to be noted that
though the question of bankruptcy legislation had
become a heated political issue at this time, the Court
did not divide on partisan lines, two Judges with strongly
Federal tendencies joining with two strongly State-
Rights Republicans to compose the majority.

‘This decision disposed of several of the cases before the
Court, but not the case of Ogden v. Saunders, which pre-
sented the further question whether a State insolvent law
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could discharge a contract of a citizen of another State.
This point was argued on March 6, and one week
later, the Court, in an opinion rendered by Judge John-
son and concurred in by the three Judges who had
dissented upon the other point (Marshall, Duval and
Story), decided that such a contract could not be dis-
charged and that: “When the States pass beyond their
own limits and the rights of their own citizens and act
upon the rights of citizens of other States, there arises
a conflict of sovereign power, and a collision with the
judicial powers granted to the United States which
render the exercise of such a power incompatible with
the rights of other States and with the Constitution of
the United States.”” To this decision, there was a
dissent on the part of the three Judges (Washington,
Thompson and Trimble) who had united with Johnson
in the previous cases in upholding the statute. This
close division of opinion among the Judges, and the limi-
tation of the legal operation of a State bankruptcy
law to citizens of the State, gave great dissatisfaction to
the country at large; and a prominent Western lawyer,
in a thoughtful review of the decision, expressed the
general opinion that: ““The decision partakes more of
legislation than adjudication. . .. The Judges have
run into some very mischievous errors. One is the deep
admixture of political expediency which is infused into
and pervades many of their decisions, especially in ex-
pounding the Constitution. . . . It is understood that
three of the Judges — Marshall, Story and Duval, — con-
sidered them (the insolvent laws) wholly invalid, wher-
ever they provided for discharging the contract. The
subdivisions of opinion, by which they are made inoper-
ative in some cases, and obligatory in others, existed
among the other four Judges. Without admitting
that the three Judges were right, it seems clear to me
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that the others must be wrong. And I hazard the
opinion that, half a century hence, the decision now made
will not be regarded as law.””! Even as late as 1844,
the Western Law Journal stated that these bankruptcy
decisions “were most unfortunate cases for the people
of this country and have had a most disastrous effect on
multitudes of unfortunate debtors and have very much
embarrassed Congress and the whole country.” 2 Stu-
dents of economic history will be inclined to agree with
the views thus contemporaneously expressed and to be-
lieve that it would probably have been better for the
country, had the Chief Justice’s opinion prevailed and
had the exclusiveness of the power of Congress over the
subject been upheld. Certainly, the financial troubles
which arose, during the next ten years, out of the over-
speculation in public lands, canals and railroads, and out
of disastrous banking methods, could have been alleviated
by the exercise of Congressional power in the passage
of a National Bankruptcy Act, when they could not be
adequately dealt with by the insolvent laws of the sep-
arate States. The hard-pressed condition of the debt-
ors, however, was somewhat relieved by a decision of the
Court, in the year 1827, immediately after the decision
in Ogden v. Saunders. For in Mason v. Haile, 12 Wheat.
870, it held that a Rhode Island statute abolishing

1 Lnaberty Hall and Cincinnati Gazetle, March 27, 1827.

2 Western Law Journal (1848—44), I: “If the States are to be reasoned out
of their sovereignty in this manner, they will soon have a narrow field to operate in.
The Supreme Court will weave a web about them that will as effectually restrain
their action as a strait ]acket " And again in 1849, the same Journal criticizing
Judge Johnson’s opinion in Ogden v. Saunders said: *““This was the first time that
such a distinction had been heard of. That a law should be constitutional as
to one set of creditors and unconstitutional as to another set was a striking novelty,
but when the distinction was still further refined by making its constitutionality
depend on the place where the contract was made or the parties resided, it appeared
to be not only novel, but in direct conflict with the Fourth Article of the Constitution
which requires ‘full faith and credit’ to be given in each State to the public acts
and judicial proceedings of every other State.” See also Ogden v. Saunders
Reviewed, by Conrad Reno, Amer. Law Reg. (1888), XXXVI.
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imprisonment for debt and passed after the date of a
contract did not constitute an impairment of the obli-
gation of the contract, since, as it stated: ‘This
is a measure which must be regulated by the views
of policy and expediency entertained by the State
Legislatures. Such laws act merely upon the remedy,
and that in part only.” This decision, it will be noted,
was in accord with the liberal sentiment of the times;
for as James Kent wrote in his Commentaries, this very
year: “The power of the imprisonment for debt, in cases
free from fraud, seems to be fast going into annihilation
in this country, and is considered as repugnant to hu-
manity, policy and justice.” Kentucky, in 1821, had
been the first State to abolish such imprisonment as
one of her series of laws for relief of debtors who had
been injured by the specie-payment policy of the Bank
of the United States. New York was soon to follow
in 1831, and by the year 1857, practically all the States
had enacted this form of relief for debtors.

Three weeks after the decision in Ogden v. Saunders,
the Court rendered an opinion in the second of the
great cases at this Term, Brown v. Maryland, 12 Wheat.
419. This case was thenceforth to be noted as affording
the occasion not only for one of the great fundamental
decisions of American constitutional law, but for the
first argument on that subject by a future Chief Jus-
tice of the United States, Roger B. Taney.? As Robert

10n this subject, see History of the American People, by John B. McMaster, VI ;
Kent’'s Commentaries (5th ed. 184), II, 898 note; Imprisonment for Debt (1842),
by Asa Kinne; Personal Memoirs of J. T. Buckingham (1887), 1, 102; Beers v.
Haughton (1835), 9 Pet. 8329; Vial v. Penniman (1881), 108 U. S. 714; Thirty Years’
View (1856), by Thomas H. Benton, 291.

? Taney’s first appearance was in 1825 in Manro v. Almeida, 10 Wheat. 478. In
18286, in Etting v. Bank of the United States, 11 Wheat. 59, involving the defalcation
of the cashier, McCulloch (the McCulloch of McCulloch v. Maryland), Taney
and Webster appeared against Wirt and Emmet; and Marshall in his opinion
spoke of the “‘great efforts which have been bestowed upon the case”, and the
“elaborate arguments which have been made at the Bar.” The Court being
divided in its opinion, Taney and Webster lost their case. Story wrote of this
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G. Harper had died in 1825, William Wirt alone re-
mained to contest with Taney the leadership of the emi-
nently talented Maryland Bar, and of these two competi-
tors, who met in the argument of this great case, a con-
temporary gave the following vivid picture: ‘‘Between
Mr. Taney and Mr. Wirt there was the greatest possible
difference, in manner and appearance. Portly and
erect, with what must have been a handsome figure
before the assumed Aldermanic proportions, Mr. Wirt,
when he arose to address a jury, impressed them with
the idea of perfect health, whose only drawback was
suggested by the pallor of his skin. His opening
sentences were always accompanied by a pleasant smile,
and it was apparent that he desired to establish in the
beginning personal relations with those to whom he
was speaking. His voice I have already described
(the sweetness of his voice was only equalled by the
charm of his smile). When Mr. Taney rose to speak
you saw a tall, square-shouldered an, flat-breasted, in
a degree to be remarked upon, with a stoop that made
his shoulders even more prominent, a face without one
good feature, a mouth unusually large, in which were
discolored and irregular teeth, the gums of which were
visible when he smiled, dressed always in black, his
clothes sitting ill upon him, his hands spare with pro-
jecting veins, in a word, a gaunt, ungainly man. His
voice, too, was hollow, as the voice of one who was con-

case (I, 492): “The Court has been engaged in its hard, dry duties with uninter-
rupted diligence. Hitherto, we have had but little of that refreshing eloquence
which make the labors of the law light; but a case is just rising which bids fair
to engage us all in the best manner. Webster, Wirt, Taney (a man of fine talents,
whom you have probably not heard of) and Emmett are the combatants, and a
bevy of ladies are the promised and brilliant distributors of the prize.” Another
case argued by Taney at the 1826 Term, in company with Wirt against Webster,
“with great ability and care” and involving “a great variety of feudal and consti-
tutional learning which the Court did not think it necessary to examine” was
Cassell v. Carroll, 11 Wheat. 134. John Quincy Adams wrote of “Taney of whose
talents, I had heard high encomium.” J. Q. Adams, VI, Feb. 7, 1825.
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sumptive. And yet, when he began to speak, you never
thought of his personal appearance, so clear, so simple,
so admirably arranged were his low-voiced words.
He used no gestures. He used even emphasis but
sparely. There was an air of so much sincerity in all
he said, that it was next to impossible to believe he
could be wrong. Not a redundant syllable, not a phrase
repeated, and, to repeat, so exquisitely simple. . . . In
connection with Mr. Taney’s style of address, a story
current at the Bar was, that Mr. Pinkney (Wirt?) had
said when speaking of it, ‘I can answer his argument, [
am not afraid of his logic, but that infernal apostolic
manner of his, there is no replying to.” !

The arguments of Brown v. Maryland took place on
February 28 and March 1, 1827, and the Court rendered
a decision only eleven days later. It firmly declined to
sustain Taney’s contention and held that the Mary-
land statute involved, which imposed a license tax of
fifty dollars on all importers and vendors of foreign
commodities, was invalid as an interference with the
Federal right to regulate foreign commerce and as
a violation of the prohibition of import duties by a
State.? ‘It may be doubted,” said Marshall, “ whether
any of the evils proceeding from the feebleness
of the Federal government contributed more to that
great revolution which introduced the present system,
than the deep and general conviction that commerce
ought to be regulated by Congress. 1t is not, therefore,

1 Life and Timss of John H. B. Latrobe (1917), 202-208, by John E. Semmes.

2 Taney, C. J., said as to this case in Almy v. California (1861), 24 How. 169:
“It will be seen by the report of the case that it was elaborately argued on both
sides, and the opinion of the Court delivered by Chief Justice Marshall, shows that
it was carefully and fully considered by the Court.” As this case first announced
the “original package” doctrine, and first introduced the phrase “police power”’.
see interesting historical discussion in The Federal Power Over Carriers and Corpo-
rations (1907), by E. Parmalee Prentice.

For early definitions of police power, see Taney, C. J., in Pierce v. New Hamp-
shire (1846), 5 How. 588.
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matter of surprise that the grant should be as extensive
as the mischief, and should comprehend all foreign
commerce and all commerce among the States. To
construe the power so as to impair its efficacy would
tend to defeat an object, in the attainment of which
the American public took, and justly took, that strong
interest which arose from a full conviction of its neces-
sity.” ““This cause has excited much interest,” said a
Baltimore paper. “The impolicy of such a law, in its
effects upon the commercial interests of Baltimore, was
so obvious as to induce a strenuous opposition to its
passage on the part of the merchants of that city.
That opposition, however, was fruitless. Doubts were
also entertained of its constitutionality, and it was
at length determined to have that question finally
settled. The result is that the law has been solemnly
pronounced, by the highest judicial tribunal of our
country, unconstitutional and void.”! And Niles
Reguster, in its editorial comment, described the law
as “one of that class which is perpetually planning
to tax Baltimore City for the benefit of the State of
Maryland, and nearly the whole of the imposition
would have been levied upon it. It is well known
that we are not exceedingly anxious for the introduction
and sale of foreign merchandise; but to have admitted
the constitutionality of this law would have been to
commit the regulation of commerce to the individual
States, though expressly given to the United States.” 2

The third important case of the 1827 Term, Bank
of the United States v. Dandridge, 12 Wheat. 64, in-
volved a vital question of corporation law — whether

1 See Baltimore Gazette, quoted in Niles Register, XXXII, March 17, 1827.

2 It may be noted that the State of New York had imposed a tax on all foreign
goods sold in New York at auction. This statute, making the other States buying
their foreign goods ‘‘tributary” to New York, was undoubtedly invalid under the
decision in Brown v. Maryland. See Baltimore Pasriot, April 8, 1827.
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approval of acts of its agents by a corporation may be
shown by presumptive testimony or only by written
record and vote. Though Marshall had held on Cir-
cuit that such record and vote were necessary, an affirm-
ance of this view by the Court would have retarded
the commercial development of this country immeasur-
ably, for it is to be noted that it was just at this time
that American business corporations were beginning
to ‘““increase in a rapid manner and to a most astonish-
ing extent” (as Kent then wrote).! Prior to 1827,
owing to the tendency of State legislation to increase
the personal responsibility of shareholders, business
corporations had played a comparatively small part
in commercial life ; and practically the only corporations
appearing as litigants in the Court, prior to 1830,
were the banks and the insurance companies.? In
this Dandridge Case, Webster and Wirt argued for the
Bank of the United States against L. W. Tazewell.?

1 See letter of Marshall to Story, July 2, 1828, describing his ruling and saying:
“The case . . . goes to the Supreme Court and will probably be reversed. I
suppose s0, because I conjecture that the practice of banks has not conformed to
my construction of the law. The Judge, however, who draws the opinion must
have more ingenuity than I have if he draws a good one. . . . I shall bow with
respect to the judgment of reversal, but till it is given, I shall retain the opinion
1 have expressed.” Mass. Hist. Soc. Proc., 2d Series, X1V ; Kent, 1I, 219.

2 The Bank of the United States was involved in forty-four cases between 1815
and 1830, and other banks in about sixty cases.

3 Webster, XVI; see letter to Biddle at the previous Term, March 21, 1826;
“Dandridge’s case was not reached until almost the last day of the Court, and
until the Court had intimated that they should not take up another long or impor-
tant cause. It was ready for argument, and printed cases are prepared for the
use of the Court. In this case, according to your request, I engaged Mr. Wirt
on the part of the Bank, as I have already advised you. I wish it to be understood
in regard to this cause, that I consider myself as only filling Mr. Sergeant’s place
temporarily. If he should be here at the next Term, he will conduct the case, with
Mr. Wirt.”

An interesting illustration of the degree to which practice in the Supreme Court
absorbed the time of eminent members of Congress the correspondent of the Boston
Courier, March 8, 1827, wrote: “Mr. Webster, since 1 have been here, has been
occupied almost every day in the Supreme Court. He is engaged in nearly all
the important causes on the opposite side to Mr. Wirt. Mr. Wirt is a very able
and powerful speaker. Mr. Webster is, therefore, now very little in the House, and
had not made any speech there of much importance since my arrival.” See also
an interesting account of Webster in Boston Courier, March 5, 1830.
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To the Bank’s President, Nicholas Biddle, Webster wroté,
February 24, of his confidence in winning the case:

When Mr. Sergeant went away and I was left in charge of
the concerns of the Bank here, he told me that the Bank had
at that time not lost any cause in the Supreme Court. If he
should return at the next Term, I shall have the happiness,
I trust, to tell him that it has lost none since. Dandridge’s
cause is not yet decided, but I have confidence the judgment
below will be reversed, so that that will form no exception
to our good fortune. I shall forward a little statement of
my fees and Mr. Wirt’s receipt tomorrow. In Dandridge’s
case, I shall take the liberty of charging somewhat liberally.
I never gave more attention, either to the preparation or the
discussion of a cause; and I am vain enough to think that
my labours were not without some influence on the result.

And on February 20, after the argument, he had
written:! ‘

As to Dandridge, we hear nothing from the Court yet. The
Ch. Jus. I fear will die hard. Yet I hope that, as to this
question, he is mortbundus. In everything else, I cheer-
fully give him the Spanish Benediction ‘““may he live a thou-
sand years.” I feel a good deal of concern about this;
first, because of the amount in this case; second, because
of its bearing on other important questions, now pending
or arising, as I have understood; and last, because I have
some little spice of professional feeling in the case, having
spoken somewhat more freely than usually befits the mouth
of an humble attorney at law, like myself, of the ‘“manifest
errors” in the opinion of the Great Chief. I suppose we
shall have a decision in a few days. You see what a fire the
Judges have made on the question of State Bankrupt laws.
No two of those who are for the validity of such laws agree
in their reasons. Those who are against their validity,
concur entirely. Is there not an old saying—if there be
not, let it go for a new one — that truth is one, but error
various?

1 Webster wrote again on Feb. 25: “In my letter I have spoken of success in
Dandridge’s case only on the ground of general confidence, arising from the con-

sciousness of a good case, etc., — but you may take it for granted that my expec-
tation will not be disappointed.”
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The opinion of the Court, delivered by Judge Story
on February 28, upheld Webster’s cause and overruled
the Chief Justice, the latter dissenting but also admit-
ting that the Court’s decision might be * perhaps to the
advancement of public convenience.”?

While a few lawyers feared lest the decision might
increase the power of corporations and might ‘‘enable
a vast engine of factitious wealth to crush communities”,
the principle laid down by the Court was welcomed by
the business world.?

The Court, ‘“‘after an arduous and important ses-
sion” of ten weeks, adjourned on March 16, 1827,
having decided and dismissed seventy-seven causes
“some of them of deep and delicate interest and of
high consequence ”’, and leaving on the docket for the
next Term one hundred and nine causes. . “The in-
dustry and vigor of the Judges is worthy of all com-
mendation and fit to be examples even to younger men,”
said the newspapers of the day. ‘Abstaining altogether
from, or partaking very sparingly in, the hospitality and
society of the city, they have given their days to the
hearing, and their early mornings and evenings to the
consideration, of the many important and interesting
causes which have come before them from the different
parts of the Union.” 3

With the year 1828, there came a great change in
the character of the cases before the Court. Piracy,

1 Of his victory, Webster wrote to Mason, April 10, 1827: “We got on with the
Virginia cause famously. You will see, when you see the report, that our friend
Judge Story laid out his whole strength and made a great opinion. The Attorney-
General argued the cause with me. It was not one of his happiest efforts. By
the aid of your brief, I got on tolerably well, and took the credit, modestly, of
having made a good argument; at any rate, I got a good fee; and although I
shall not send you your just part of it, I yet enclose a draft for the least sum which
I can persuade myself you deserve to receive.”

2 See argument of Charles J. Ingersoll in Bank of Augusta v. Earle, 18 Pet. 576, in
18388.

3 Niles Register, XXXIII, March 24, 1827; Boston Courier, March 22, 1827.
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slave trade, prizes, war and violation of neutrality
largely disappeared as subjects of litigation; and the
growing commercial development of the country was
signified by the decision, during the three years, 1828 to
1830, of nearly thirty cases involving banking questions
and of numerous cases on notes, bills of exchange and
insurance.! The chief case of historic importance at
this 1828 Term was the noted American Insurance Co.
v. Canter, 1 Pet. 511, involving the validity of the de-
crees of a Territorial Court of Florida, argued by David
B. Ogden against Webster and Whipple. In this case,
the Court affirmed the right of Congress to authorize
such Courts, in the exercise of its power ‘“ to make all
needful rules and regulations respecting the territory
or other property belonging to the United States”’, and
unhampered by the provisions of the Constitution re-
specting the tenure of office of the Federal Judiciary.
The decision became the foundation of much of the
discussion, thirty years later, in the debates on the
power of Congress over slavery in the Territories.
Judge Trimble died in September, after but two
years’ service on the Court; and a bitter political
contest ensued over the appointment of his successor.
President Adams was defeated by Jackson at the Presi-
dential election in that autumn, and the Democrats very
naturally believed that the appointment of Trimble’s
successor should be left to the newly elected Presi-
dent. The position was offered, however, by Adams
to Charles Hammond,? the most distinguished lawyer

1 Writing to Jeremiah Mason, March 20, 1828, Webster said: ‘“The Court has
had an interesting session and decided many cases. The Judge of our Circuit
(Story) has drawn up an uncommon number of opinions and 1 think some of them
with uncommon ability.” Letters of Daniel Webster (1802), ed. by C. H. Van
Tyne. Judge Story wrote to Jeremiah Mason, Feb. 27, 1828: *“We have done a
good deal of business, and shall not probably leave sixty causes behind us. This
is a great victory over the old docket, and encourages me to hope much for the
future course of the Court.” Mason.

3 History of Ohio (1812), by Emilius O. Randall and Daniel J. Ryan, III, 881.
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in Ohio, and to Henry Clay, both of whom declined.
Clay strongly urged upon Adams the appointment of
the eminent lawyer and Whig statesman, ex-Senator
John J. Crittenden of Kentucky, and Chief Justice
Marshall was favorable to the latter, though stating to
Clay that it would not be decorous for him to approach
the President:!

I need not say how deeply I regret the loss of Judge
Trimble. He was distinguished for sound sense, upright-
ness of intention and legal knowledge. His superior cannot
be found. I wish we may find his equal. You are certainly
correct in supposing that I feel a deep interest in the char-
acter of the person who may succeed him. His successor
will, of course, be designated by Mr. Adams, because he
will be required to perform the most important duties of
his office, before a change of administration can take place.
Mr. Crittenden is not personally known to me, but I am
well acquainted with his general character. It stands very
high. Were I myself to designate the successor of Mr.
Trimble, I do not know the man I could prefer to him.
Report, in which those in whom I confide concur, declares
him to be sensible, honorable and a sound lawyer. I shall
be happy to meet him at the Supreme Court as an associate.
The objection I have to a direct communication of this
opinion to the President arises from the delicacy of the case.
I cannot venture, unasked, to recommend an Associate Jus-
tice to the President, especially a gentleman who is not per-
sonally known to me. It has the appearance of assuming
more than I am willing to assume.

Many, including Crittenden himself, believed John
Boyle, the distinguished Chief Justice of Kentucky,
should be the nominee.? On December 17, 1828, Presi-

1J. Q. Adams, VIII, Dec. 2, 1828; Works of Henry Clay (1897), IV, letter of
Marshall, Nov. 28, 1828.

1 Crittenden wrote to Clay, Dec. 8, 1828: “As to the Federal Judgeship to which
you say I have been recommended, I have only to remark that should it come to me,
neither the giving or the receiving of it shall be soiled by any solicitation of mine
on the subject. . . . Though I have never been guilty of the affectation of pretend-
ing that such an office would be unwelcome to me, I have certainly never asked
anyone to recommend me. Indeed, I wrote to Judge Boyle that 1 would not

VOL. 11— 6
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dent Adams sent Crittenden’s name to the Senate.
Within a few days, however, it became apparent that
the Senate, which was Democratic in politics, did not
propose to act on any nominations until after the
inauguration of the new President. This policy
aroused the bitterest feelings among the Whigs,! both
because of the partisan nature of the action and be-
cause of the serious interference with the work of the
Court, which was embarrassed by the vacancy and
by the illness of the other Judges. “If there are no
better reasons for neglecting to ratify or reject this

permit myself to be thrown into competition with him. He informed me that
he would not accept the office, preferring the one he now holds.” Later, he wrote
to Clay, Dec. 27, 1828, when the question of his rejection by the Senate was pend-
ing: “1 have felt great difficulty in acting on this subject. Though for many reasons,
I would not solicit such an office, yet when the question may be whether my nom-
ination shall be rejected by the Senate, 1 am warranted by a principle of self-
defence in endeavoring to avert such a sentence. In this view of the subject,
I have written letters to several of my old acquaintances in Congress, claiming the
interposition of their liberality and justice in my behalf.” Jokn J. Crittenden Papers
MSS.

1 John Chambers, a Kentucky Congressman, wrote to Crittenden, Dec. 28, 1828 :
‘““What a set of corrupt scoundrels, and what an infernal precedent they are about
to establish;” and again, Dec. 29: ‘“‘But independent of their wish to reward their
friends, there is, in the appointment to the Judiciary, a still more important ulterior
object in view. Three of the present Judges of that Court are very old and becom-
ing infirm. A party ascendancy in the Court is therefore hoped for and will be
obtained if possible. . . . Whether the spirit of party is to triumph over the sense
of constitutional obligation and imperious duty or not, will be tested by the disposi-
tion which may be made of your nomination. We still hope that there are a
sufficient number of Jackson Senators to carry the nomination, who will rise above
the disgraceful and degrading party feeling which would snatch from the present
Executive the power of appointment.” Charles A. Wickliffe of Kentucky wrote
to Crittenden, Jan. 7, 1827, advising him to come to Washington and combat the
““host in opposition to you.” See also letter of Senator R. M. Johnson of Kentucky,
Dec. 25,1826. John J. Crittenden Papers MSS. :

Timothy Pickering wrote to Marshall, Dec. 26, 1828: ‘‘When a vacancy occurs
in the bench of the Supreme Court of the United States, I feel a deep solicitude that
it may be filled, not merely with ability and learning, but with Independence;
for without the latter, honesty in ordinary cases, involving no political conse-
quences, is an essentially defective virtue. My solicitude for an able and independ-
ent Supreme Judiciary arises from my considering it as the guardian of public
liberty, as holding the Moral Sceptre of the Union. In this regard, therefore I
earnestly hope Mr. Adams may close his political course with an act distinguished
for its high National importance, like that of his father’s at the completion of his
contracted cycle of four years. For himself it would be a redeeming act.” Pickering
Papers MSS.
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nomination than party feelings or party politics,” said
a New York paper, ‘“the majority of the Senate must
be held responsible to the country for conduct which
is unjustifiable in principle and most pernicious in prac-
tice. When the highest judicial tribunal in the Nation
is made the tool of a party — when a Court, which has
been established by the Constitution for the purpose
of deciding questions of the highest importance, as it
regards the welfare of the Union, the rights and inde-
pendence of the several States, the interests of individ-
uals and the character of the Nation, is selected for the
express purpose of subserving the plans, and promoting
the views of plotting, intriguing, selfish and ambitious
politicians, the corner-stone of the government will be
undermined, and the fabric left exposed to speedy
destruction.” To such attacks, a violent newspaper
supporter of Jackson answered that the Whigs were
equally playing politics, and that ““it was nothing more
or less than a movement of Mr. Clay to abuse the Senate
for refusing to obey his dictation in placing one of his
men on the Supreme Bench for life — a devoted parti-
san of Mr. Clay.” ! A few days later, it charged Clay
with using the office to further his Presidential ambi-
tions:? “If the proposition to reduce the number of
Judges to six should prevail, it will follow, of course,
that no nominations should be confirmed. If it does
not succeed, the people have said that Messrs. Adams,
Clay & Co., are not the persons to whom they would
refer the important duty of nominating for office. . . .
Mr. Clay, however, preferred to hold that office as a
¢ bait to catch gudgeons’. . . under the hope that each
aspirant would be stimulated to redoubled exertions in
his behalf during the late canvass.” On January 27,

! New York Daily Advertiser, Jan. 24, 1829; United States Telegraph, Jan. 22, 1829,
2 United States Telegraph, Jan. 24, 1829,
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Clay wrote to Crittenden: ‘“Should your nomination
be rejected, the decision would be entirely on party
grounds, and ought, therefore, to occasion you no mor-
tification. . .. Besides the general party grounds, there
are two personal interests at work against you — one is
that of Mr. [George M.] Bibb, the other that of Mr.
[Hugh L.] White of Tennessee. If General Jackson
has to make a nomination, I think it probable that the
Tennessee man will get it. Cultivate a calmness of
mind and prepare for the worst event.” !

On February 12, 1829, the Democratic Senate, by a
vote of twenty-three to seventeen, declared that it was
inexpedient to act upon the nomination ; and Crittenden
wrote to Clay : “I can smile, though there may be some
ire mixed with it, at the political game that is now play-
ing.” * The inauguration of President Jackson found
the vacancy still unfilled and there was considerable
doubt as to his probable choice. It was reported that
John Rowan (Senator from Kentucky and a bitter
opponent of the Court’s constitutional doctrines) would
be the nominee.? Rowan himself favored Judge Hugh
Lawson White of Tennessee.* Jackson, however, was
at first determined to appoint William T. Barry of
Kentucky. Finally, he decided upon John McLean of
Ohio, who had been a very able Postmaster-General
under President Adams, but who was not in entire sym-
pathy with Jackson’s political policy as to removals,

1 Life of John J. Crittenden (1871), 1, 73, by Ann M. B. Coleman.

2 Crittenden had written to Clay, Jan. 16, 1829: ‘‘Whatever may be the fate
of my nomination in the Senate, 1 am prepared to bear it with becoming fortitude
and resignation, though in rejection there is a taste of dishonor which my nature
revoltsat.” John J. Crittenden Papers MSS.

3 National Gazette, March 4, 1829, quoting Washington correspondent of New
York Commercial Advertiser. Jackson was also considering John Pope, a former
Senator from Kentucky. See Jackson Papers MSS, letter of Pope to Jackson,
Feb. 19, 1829.

4 See letter of James A. Hamilton to Martin Van Buren, Feb. 27, 1827. Van
Buren Papers MSS.
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and hence unsuitable for retention in his Cabinet.! De-
siring first to assure himself that “McLean would not
continue to be a candidate for the Presidency and make
his official influence a means of promoting his success
and thereby impairing the dignity of the office and the
Court”, Jackson consulted with his friend, James A.
Hamilton, who advised the President to send for Mec-
Lean, and to say that “he contemplated nominating him
for Judge, but that he had, perhaps, peculiar views in
regard to the course to be pursued by judicial officers;
that he considered them as Ministers of the Temple of
Justice, and that as such, they were necessarily sepa-
rated from all party politics or feelings.” 2 Jackson
followed this advice, sent for McLean, and on March 6,
1829, nominated him as Judge. The appointment was
a surprise to all, Democrats and Whigs alike. “It

1 Reminiscences of James A. Hamilton (1869), 100. As early as 1827, it had been
supposed that President Adams would appoint McLean to the Supreme Court, and
Clay had written to Francis Brooke, Feb. 21, 1827, that speculation had it that
“McLean is to continue as Postmaster General or to be put upon the Bench of the
Supreme Court.”

% James A. Hamilton wrote to Van Buren, March 6, 1829, an interesting account
(not hitherto published) of the manner in which the appointment was made :

“The P. M. G. was also nominated for a Judge of the Supreme Court. It will
be taken up tomorrow and passed. This new arrangement happened as follows.
He suggested yesterday through a friend, Ingham, that he desired that place. It was
well received and immediate measures taken to induce the Kentucky Delegation to
acquiesce. The Gen’l gave Moore to me. I called upon him before breakfast
(a man is less proud with an empty than a full belly). I talked the whole matter
over and he sent a message to the General which was satisfactory. Bibb was in
favor of it and the matter was immediately decided, McLean sent for, and the work
done. Branch, Eaton and Berrien supposed not to have been in favor, because,
as is said, they supposed it would weaken the Cabinet. My desire was: first to
avoid Barry who was too much a partisan, a Relief man, and to whom there would
have been much opposition; next to restore, instead of again wounding, the public
confidence. This choice will have the first; the former would have had the latter
effect, and lastly I wished to remove him from the Cabinet and from the contest.
Calhoun is cut up by this measure as is very manifest. He begins to feel that there
is an influence beyond, that he can hope to exercise. Barry will be P. M. G.”
Van Buren Papers MSS.

James M. Clayton wrote to Caleb S. Layton, March 9, 1829: “Barry was pre-
ferred to McLean of Ohio for P. M. G. becauge the latter declared he would not
proscribe. McL., therefore, was transferred to the Bench to make way for a
‘whole hog’ man.” Clayton Papers MSS.
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came like a thunderclap upon the Senate,” wrote
Hamilton, “and was stunning to Calhoun, who hoped
that, with the Postmaster-General in the person of
McLean, . . . he could have some influence or perhaps
constraint.” There was, however, very general satis-
faction; and even Whig papers spoke of McLean’s
“urbanity as well as his energy, his resistance of pro-
scription, his sense of justice and his impartiality”;
and said: “If Mr. McLean is such a man as we have
been led to suppose, notwithstanding the great loss
which will be experienced by his removal from his
former office, the country will still gain by it. We
presume he is too sound a man, both in principle and
intellect, to countenance the deep-laid scheme of break-
ing down the Judiciary. If we form a just estimate of
his character in this respect, his recent appointment is
a measure of great importance to the safety of the
government and the welfare of the Union.” ! Judge
Story, whose relations with Jackson were not cordial
. and who might have been supposed to be antagonistic
to the new appointee, wrote: “It is a good and satis-
factory appointment, but was, in fact, produced by
other causes than his fitness, or our advantage.” ‘“The
truth is,” Story continued, “a few days since, he
(McLean) told the President that he would not form a
part of the new Cabinet, or remain in office, if he was
compelled to make removals upon political grounds.
The President assented to the course, but the govern-
ing ultras were dissatisfied, and after much debate and
discussion, Mr. McLean remaining firm to his purpose,
they were obliged to remove him from the Cabinet, and
to make the matter fair, to appoint him (not much to
his will) a Judge.” 2 The new appointee was forty-

1 National Intelligencer, March 9, 1829 ; New York Daily Advertiser, March 11, 1829.
2 Story, 1, 564. SeeJ. Q. Adams, VIII, March 14, 1829: “I told the Judge
(McLean) that as the Senate had not thought proper to confirm the nomination
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four years old; he had served as a Judge of the Ohio
Supreme Court from 1816 to 1822, and as Postmaster-
General under Presidents Monroe and Adams.

- Meanwhile the Court, pending the filling of the va-
cancy, was having difficulty in performing its duties;
for on the day for the convening of the 1829 Term
(January 12) only Judges Todd and Washington were
present; Duval and Thompson were detained by ill-
ness, and Johnson by accident due to the upsetting
of a stagecoach in North Carolina.! Finally, after
nearly three weeks’ delay, six Judges appeared and
arguments were begun, on February 28, by Robert Y.
Hayne against Hugh Legaré and Cruger (all of South
Carolina) in one of the most important of the Court’s
constitutional cases, Weston v. City Council of Charles-
ton, 2 Pet. 449, involving the power of the city to tax
stock of the United States.? Singularly, Hayne, whose

of J. J. Crittenden, made by me, I was much rejoiced at hearing of his appoint-
ment. He said it had not been agreeable to himself — which is well known. He
was removed from the Post Office because he refused to be made the instrument
of that sweeping proscription of postmasters which is to be one of the samples of
the promised reform.”

James A. Hamilton's version of the episode was as follows: ““The day before the
nomination was to be made, Ingham, at McLean’s instance, called upon the Presi-
dent and told him that the Postmaster-General would like to take the office of
Judge and urged again the peculiar delicacy of his situation as Postmaster-General
in regard to removals. The President sent for me, told me of this intimation and
asked my opinion. I immediately said of all things, it was best, and nothing
should be left unattempted to accomplish it.”” See also a lively description of the
episode in Reminiscences of Sizty Years at the Metropolis (1886), by Ben Perley
Poore. The correspondent of the Boston Courier, Feb. 27, 1829, writing Feb.
21, said that it had been “a week of speculation” in Washington, and that “it is
not only our concern to enquire ‘Who is in the Cabinet today ?’ but ‘What is to be
done with Mr. McLean today ?’”

! National Intelligencer, Jan. 18, 17, 1828, Congress was forced to pass a special
act, proyiding that if less than four Judges were present at the sitting of the Court,
they might adjourn from day to day for twenty days from the opening of the Term,
and if a quorum were not then present the Court should adjourn for the year.
20th Cong., 3d Sess., Jan. 20, 21, 1829.

2 The case had been argued at the previous Term by the same counsel. The
Baltimore Patriot, quoted in Charleston (S. C.) Courier, March 5, 1829, said: *“In
the Supreme Court during the present Term, I have carefully noticed the many
gentlemen at its Bar, and could not shut my eyes to the very great advantages of a
liberal education and opportunities of study. In Mr. Legaré of Charleston, for
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name, two years later, was to become widely known as
the defender of Nullification in the famous debate on
the Foote Resolution, argued in this case in behalf of
the National powers, while Legaré, who later became
Attorney-General of the United States, made an extreme
plea for State-Rights, saying: ‘“The doctrine that in-
terference with Federal powers will suffice, by implica-
tion, to neutralize or even annihilate State-Rights is
startling in itself, and most pernicious when carried out
to its legitimate results. The degree of interference
being unsettled and incapable of adjustment, how-
ever slight or shadowy it may be, the issue can never
be started but to a fatal issue.”” The Court, in an
opinion rendered on March 18 by Chief Justice Mar-
shall (Johnson and Thompsan strongly dissenting),
held the tax repugnant to the Constitution as an inter-
ference with the power of the United States to borrow :
““a power which is given by the whole American people
for their common good, which is to be exercised at
the most critical periods for the most important
purposes, on the free exercise of which the interests
certainly, perhaps the liberty of the whole may
depend.”

While this decision was a further bulwark to the
Federal Government against encroachments by the
States, it also added more fuel to the flames of opposi-
tion to the Court’s Nationalistic attitude in cases affect-
ing the assumed rights of the States. That the Court,
however, was not inclined to push to an extreme its

example, there is an instance of a young gentleman on his first visit in this city
and first appearance in this Court, astonishing the enraptured audience, surprising
his seniors and eliciting smiles of approbation from the grave members on the Bench.
It was a genius, prepared by education, reaping a full harvest of reputation.”

It is interesting to note that at this period, it was a frequent occurrence for the
argument of a case to be interrupted by other cases, and to be resumed at a later
day. Inthiscase, in 1829, there was an interruption of ten days, Hayne opening
on Feb. 28, and Legaré closing on March 10. Decision was rendered only eight
dayslater March 18.
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broad construction of the Constitution, in cases which
did not involve conflict between the National and State
supremacy was clearly shown in three other interest-
ing cases decided at this Term. In Wilson v. Black-
bird Creek Marsh Co., 2 Pet. 245, argued by Richard S.
Coxe against William Wirt, and involving a statute
of Delaware authorizing a dam on a navigable river,
Chief Justice Marshall held, that, inasmuch as Congress
had passed no law in execution of its power to regulate
commerce on such small navigable creeks (which abound
throughout the lower country of the Middle and South-
ern States), the Delaware statute would not, “under
all the circumstances of the case, be considered as re-
pugnant to the power to regulate commerce in its dor-
mant state, or as being in conflict with any law passed
on the subject.”” To reconcile this expression as to
the “dormant state” of Congressional power, with the
broad lines of the decision in Gibbons v. Ogden, five
years before, became a difficult task in later years; and
for a long time produced great uncertainty in the whole
law of interstate commerce.

In Satterlee v. Matthewson, 2 Pet. 380, a Pennsylvania
statute had been attacked as impairing the obligation
of contract. It was particularly for its decisions on
this clause of the Constitution that Southern and West-
ern Congressmen, and even Van Buren of New York and
Holmes of Maine had assailed the Court in the Senate,
three years before, and again this year. The Court now
held the statute in question to be merely retrospective
but not an impairment of any contract; and it stated
that a Legislature had the power to create a contract
between parties where none previously existed — even
though such legislation might be censured as “an un-
wise and unjust exercise of legislative power.” ¢ To
create a contract and to destroy or impair one,” it said,
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]

do not “mean the same thing. A similar decision
was rendered in Wilkinson v. Leland, 2 Pet. 627, argued
by Wirt against Webster, in which a retrospective
law of Rhode Island was sustained as constitutional,
Judge Story remarking that while such legislation pre-
sented ‘“danger, inconvenience and mischief”, yet its
validity must be decided “not upon principles of public
policy, but of power.” ?

One other case at this Term deserves note; for in
view of the fact that the question of slavery and the
status of the slave had been for years the subject of
heated political discussion, it is singular that it had
been involved in no case before the Court until it now
arose in a peculiar fashion in Boyce v. Anderson,
2 Pet. 150. The question presented was, whether a
slave drowned in an accident to a steamboat was a
passenger or merchandise freight, for which the steam-
boat company was to be liable as a common carrier.
“In the nature of things,” said Marshall, “and in his
character, he resembles a passenger, not a package of
goods. It would seem reasonable, therefore, that the
responsibility of the carrier should be measured by
the law which is applicable to passengers, rather than
that which is applicable to the carriage of common
goods.” This decision was not agreeable to the slave
owners, who regarded slaves as property merely, and

1 This case involved the famous Connecticut Settlers’ claims which had been
involved in Van Horne v. Dorrance, in 1795.

3 Salmon P. Chase (then a student in Wirt’s office) in his Diary, Feb. 14, 1829,
gave a striking account of Webster’s argument in this case: ‘“‘He states his case with
great clearness and draws his inferences with exceeding sagacity. His language
is rich and copious; his manner, dignified and impressive; his voice, deep and so-
norous; and his sentiments high and often sublime. He argues generally from
general principles, seldom descending into minute analysis where intricacy is apt
to embarrass and analogy to mislead. He is remarkable for strength, rather than
dexterity, and would easier rend an oak than untie a knot. If I could carry my faith
in the possibility of all things to labor — so far as to suppose that any degree of
industry would enable me to reach his height, how day and night would testify of
my toils!” The Private Life and Public Services of Salmon Portland Chase (1847),
165, by Robert B. Warden.
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who had insisted that the absolute liability of carriers
of property should be applied; but the Court said that
the rule relating to conveyance of goods had been es-
tablished ‘““as commerce advanced, from motives of
policy”’, and that it did not apply to the conveyance of
slaves.

Before the opening of the 1830 Term, another va-
cancy on the Bench was caused through the death of
Judge Bushrod Washington, after a long service of
thirty-two years. To succeed him, three lawyers from
Pennsylvania were considered by President Jackson :
Horace Binney, who had the enthusiastic support of
the Philadelphia Bar;! John Bannister Gibson, then
Chief Justice of Pennsylvania, who was favored by
Calhoun; and Henry Baldwin, who was indorsed by
most of the Pennsylvania Bench and Bar outside of
Philadelphia and by a large majority of the Legislature.?
Baldwin was fifty years of age; he had served for six
years in Congress with great distinction as Chairman of
the Committee on Manufactures, his reports on the
doctrine of protective tariffs being regarded as the
standard authority;® and he had been Jackson’s first

1 Binney wrote: “My friend Baldwin got it, and I saw his letter to my friend
Chauncey in which he did me the honor to say that I deserved it, but he wanted it
more.” William Wirt told Binney that President J. Q. Adams had intended to
appoint Binney if Judge Washington had died during the Adams Administration.
Life of Horace Binney (1908), by Charles C. Binney.

3 As reported in the Pittsburgh Statesman ““four out of five of the people of Ken-
tucky, Ohio, Indiana and Pennsylvania are warmly and strongly in his favor.”

3 See interesting speech on Baldwin by Dudley Marvin of New York in the
House, Dec. 19, 1848. 30th Cong., 2d Sess., and see The Forum (1856), by David
Paul Brown, II, 76. For details as to the conflict over the appointment, see
New York Daily Advertiser, Dec. 8, 1829, Jan. 9, 1830; United States Telegraph,
March 28, Dec. 7, 12, 80, 1829. The Washington correspondent of the Boston
Courier, Jan. 16, 1830, said: “A general topic of conversation is the blow which
it is supposed has fallen upon Gen. (Duff) Green, the editor of the Telegraph in the
appointment of Mr. Baldwin. It appears that Mr. Van Buren is lopping off some
of the excrescences of the Administration party and is endeavoring to cultivate the
vast estate to which he is heir-apparent. The nomination and appointment of
Mr. Baldwin . . . so soon after the bitter denunciation in the Telegraph must

convince the editorial General that his influence over the Executive General is on
the wane.”
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choice for Secretary of the Treasury, but his close
friendship with Clay and the opposition of Calhoun
made his appointment inadvisable. Now, he was vio-
lently opposed again by the Calhoun Democrats;
but Jackson, determined not to yield a second time,
appointed him as a Judge, on January 4, 1830. “It
is a step which will create no inconsiderable sensation,”
wrote Van Buren. “Mr. Baldwin of Pittsburg is to
be the new Judge, vice Washington. This is another
escape,” wrote Webster. ‘“We had given up all hope
of anything but Chief Justice Gibson’s nomination.
Mr. Baldwin is supposed to be, substantially, a sound
man, he is undoubtedly a man of some talents.” ! The
Democrats were by no means satisfied, and were in-
clined to fight the appointment ; but the fact that Cal-
houn was opposed to Baldwin, led to his speedy con-
firmation, the only votes cast against him being those
of the South Carolina Senators, Hayne and Smith.?
The whole episode was an eminent example of Jack-
son’s independence of character; and the appointment
received general approbation even from his political
opponents. It is “both good and popular,” said the
Whig New York Daily Advertiser. ‘It was quite satis-
factory to those who wish well to the country and the
Court,” wrote Judge Story. ‘““Mr. Justice Baldwin
is thought to give promise of being a very good Judge,”
wrote Webster. Even John Quincy Adams, who
seldom could see any good in an act of Jackson,
wrote: ‘“Judge Baldwin paid me a short visit. This
is another politician of equivocal morality, but I hope

1 Reminiscences of James A. Hamilton (1869); Webster, XVI, letter of Jan. 6,
lsf(l)\}cw York Daily Advertiser, Jan. 11, 1830. 1In The Chief Phases of Pennsylvania
Politics in the Jacksonian Period (1919), by Marguerite G. Bartlett, an account
is given of Calhoun’s efforts, aided by Ingham, Branch and Berrien, to control

Pennsylvania, in the interest of his nomination for the Presidency. Baldwin was
confirmed, Jan. 6, 1830, by a vote of 42 to 2.
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will make a more impartial Judge. I told him I had
been gratified by his appointment — which was true;
because I had dreaded the appointment of Gibson, the
Chief Justice of Pennsylvania, precisely the most unfit
man for the office in the Union.” ! The opposition to
Gibson, it may be noted, was partly due to the fact that
at this time (though he later changed his views) he was
strongly opposed to the right of the Judiciary to pass
upon the constitutionality of statutes; and it was
chiefly owing to his attitude on this question that he
was supported by the extreme State-Rights and Nulli-
fication faction.?

The 1830 Term, at which the new Judge, Baldwin,
first took his seat, may with justice be called Daniel
Webster’s Term. Not only did he appear as counsel
on one side or the other of most of the cases of impor-
tance, but it was largely due to his unanswerable de-
fense of the Court as an indispensable feature of the
American system of Government, made in the famous
reply to Hayne which he delivered in Congress at this
Term, that the Court was placed in a more impregnable
position in the confidence of the people than it had been
during the past thirty years. While the cases decided
at this Term involved questions of great magnitude and
interests of immense monetary values, such as Inglis
v. Trustees of Satlors Snug Harbor, 3 Pet. 99, on which
Webster wrote: “I have made a greater exertion than

1 Story, 11, 85, letter of Jan. 81, 1830; Webster, XVII, letter to Jeremiah Mason,
Feb. 27, 1830; J. Q. Adams, VIII, Jan. 17, 1830.

3 Gibson was born in 1780, was Chief Justice of Pennsylvania from 1827 to 1851,
and died in 1853; he delivered a dissenting opinion in Eakin v. Raub, 12 Serg.
Rawle, 320, in 1825, opposing judicial power; but in 1845, in Norris v. Clymer,
2 Pa. St. 277, 281, he said: “I have changed my opinion for two reasons: the late
Convention by their silence sanctioned the pretensions of the Courts to deal freely
with the acts of its Legislature; and from experience of the necessity of the case.”
See Law Reporter (1855); Life, Character and Writings of John B. Gibson (1855),
by William A. Porter; Memoirs of John Bannister Gibson (1890), by Thomas P.
Roberts; Gibson and Progressive Jurisprudence, Penn. Bar Ass. (1909); John
Bannister Gibson, by Samuel D. Matlack, Great American Lawyers, II1.
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in any other case since Dartmouth College or than it is
probable I shall ever make on another,” ! and such as
Carver v. Johnson ex dem. Astor, 4 Pet. 1, settling the
title to a valuable tract of 51,000 acres in the State of
New York claimed by John Jacob Astor, few of the
decisions had a permanent effect on the constitutional
history of the country. One case, however, is to be
noted as significant of the fact that the changed con-
ditions, the new spirit of the times and the immense de-
velopment of banking and other corporations during
the past decade had led the Court to consider with more
care the scope and effect of the views as to corporate
charters which it had first announced, in 1819, in the
Dartmouth College Case. In Providence Bank v.
Billings, 4 Pet. 514, it now showed that it was un-
willing to enlarge the rights of corporations by any
further extension of the doctrine of the earlier case.
It upheld a Rhode Island statute taxing the cap-
ital stock of a bank; and it decided that, unless a
charter contained an express agreement on the part
of the State not to tax a corporation, none could be
implied; and that though the power to tax might be
abused so as to destroy the charter, the Constitution
“was not intended to furnish the corrective for every
abuse of power which may be committed by the State
governments. The interest, wisdom and justice of
the representative body and its relations with its con-
stituents, furnish the only security, where there is no

1 Inglis v. Sailors Snug Harbor may be noted as being (according to Wirt’s
statement) the first case before the Court in which a reargument had been asked
for after the decision. It had been argued in 1829 by Webster and David B. Ogden
against Wirt and Samuel L. Talcott. Judges Trimble and Washington having died,
it was reargued in 1880, and decision was rendered against Webster, who then
asked for a rehearing and was denied. Of the Astor Case it may be noted, as a
sequel, that New York by an Act of the Legislature finally paid Astor $500,000
for a surrender of his claim; see Niles Register, XXXIV, 235. For other cases

involving the Astor title, see Crane v. Lessee of Morris (1831), 6 Pet. 598; Kelly
v. Jackson ex dem. Morris, 6 Pet. 622.
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express contract, against unjust and excessive taxation,
as well as against unwise legislation generally.” This
decision, said a prominent Whig paper, ‘“has excited
much attention, interest and approval. It is particu-
larly opportune and of a sound constitutional pur-
port.” ! Furthermore, as it was rendered in the midst
of the criticisms of the Court in the debate on the Foote
Resolution, and at a time when President Jackson was
beginning his determined warfare on the Bank of the
United States and allied banking interests, the decision
was welcomed by the Democrats. It thus strengthened
the Court with both parties.

It was exactly two months before the rendering of the
decision in the Providence Bank Case that the famous
debate arose in the Senate on the Foote Resolution rela-
tive to the disposition of public lands ; and in its course,
a violent attack was directed at the scope of the
Court’s judicial power—a topic which, as Senator
Foote plaintively remarked, had been unnecessarily
““spliced upon his Resolution.” This attack grew out
of an argument over the right of a State to refuse obedi-
ence to Federal laws, whose constitutionality should
be upheld by the Court but denied by the State. As
at the time of the Virginia-Kentucky Resolutions, so
now, there was no alarm over decisions of the Court
holding Acts of Congress invalid, nor were any doubts
uttered as to the Court’s right to exercise such power.
But for the past decade, and especially during the last
three years, constant apprehensions had been voiced by
the Democrats at the encroachments by Congress on
State sovereignty, supported by the broad construction
of the Constitution by the Court. Of the criticisms
on the Court in this connection, the following may be

1 National Gasette, March 18, 1880. See articles on the case in United States
Tutelligencer (1880), I1.
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taken as typical. In the Bankruptcy bill debate, in
1827, Senator John McKinley of Alabama (destined to
become a Judge of the Court, ten years later) said that
while he held its decisions in the highest respect and
considered the Chief Justice one of the ablest Judges
in the world, ““such appears to be the political bias of a
majority of that Court and the great authority of its
decisions upon constitutional law, that the powers of the
Federal Government are, by mere construction, made to
overshadow State powers and render them almost con-
temptible.””! In 1826, in the debate on the Judicial Pro-
cess bill, Senator Rowan of Kentucky made a furious
attack on the Court, stating that the liberties of the
people were being endangered by its decisions, and he
“did not rate very highly that sanctity which was un-
ceasingly employed in profaning the State laws and the
State authorities.”’ 2 In the debate, in 1828, on the In-
ternal Improvements bill, Senator Smith of South Caro-
lina said that should Congressional power construed by
the Court continue to advance, it would soon be ‘“more
unlimited than any monarch in Europe and one which
would shake the Government to the centre’”; and
Philip P. Barbour, a Virginia Congressman (who was
appointed a member of the Court, nine years later)
said: “This tribunal in construing the Constitution
have enlarged the sphere of its action, in my estimation,
to an indefinite extent beyond what was in the contem-
plation of those who formed it. . . . By construction, a
breach may be made in the Constitution by which not
only these powers may be let in, but a flood of others,
strong enough to break down all the barriers erected
to preserve the residuary rights of the States and the
People. . . . The danger is that construction will find

1 19th Cong., 2d Sess., Jan. 27, 1827.
2 20th Cong., 1st Sess., Feb. 21, 1828
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its way to the vitals of the Constitution.””! In the
debate on the Tariff bill, in 1828, Mark Alexander, a
Virginia Congressman, said that now the Government
under the Constitution, “so far from being a charter
of delegated powers, . . . was a monarchy in disguise ; it
was anything a majority of Congress might choose to
make it”’, and that he “never expected to see the Su-
preme Court ever declaring a law of Congress unconsti-
tutional which accumulates power in the Federal
head.” 2 In the Cumberland Road bill debate in 1829,
James Buchanan said that “jealousy of Federal power
is now the dictate of the soundest patriotism.”® In
the debate, in 1829, on his bill to require concurrence of
five out of seven Judges in any decision involving a
constitutional question, Philip P. Barbour said that it
was necessary to allay popular discontent with the
Court, and to produce ‘“an increased degree of con-
tentment and of confidence in the decisions of that
dread tribunal”, and to fence around with proper
guards a power so tremendous as that of “nullifying”
the legislation of the Union of the States.* In Decem-
ber, 1829, Worden Pope, a close friend of President
Jackson in Kentucky, wrote to him that: “The
Federal Courts should be limited to matters arising
only out of the Constitution and the law merchant. . . .
The lex loct of the States must in private rights govern

120th Cong., 1st Sess., April 11, 1828; Feb. 26, 1828. See on the other hand,
speeches in the House of Charles F. Mercer of Virginia, Feb. 26, and of John
Carter of South Carolina, Feb. 28, 1828, defending the Court from the charges
of unduly enlarging the boundaries of Federal power and usurping the reserved
powers of the States.

220th Cong., 1st Sess., April 29, 1828.

3 20th Cong., 2d Sess., Feb. 2, 9, 10, 1829 ; and see especially speeches of Stevenson
of Virginia and Daniel of Kentucky.

4 20th Cong., 2d Sess., Jan. 2, 21, 1829; App., Jan. 2, 1829. A Massachusetts
Congressman opposed a motion to print this report on the ground that if the bill

should not pass, ‘“the public circulation of such a report was calculated to spread
discontent in the public mind and shake the confidence of the people in the Judi-

ciary.”



178 THE SUPREME COURT

the decisions of the Federal tribunals. . . . The pres-
ent collisions and evils exist in the present jurisdiction
of those tribunals; and the remedy will be found alone
in its reduction to National principles and interests.
The whole seven Judges should be unanimous in deciding
against the validity of a State Constitution or law.
Sooner or later the jurisdiction of the Federal Courts
must be curtailed, and we had better at once cut off
every graft or inoculation upon the roots or trunk of
the constitutional judicial tree. It is a dangerous en-
croaching power and ought thus to be limited. . . .
The District Judges and all Federal officers, to obey the
State laws until decided against by the unanimous judg-
ment or decree of the Supreme Court.”! In 1830, at the
very time when the debate over the Foote Resolutions
was in course, Congress was considering again the propo-
sition to create two additional Supreme Court Judges
and two new Circuits; and James Buchanan of Penn-
sylvania in arguing for retention of Circuit Court duty
by the Judges spoke of the fact that in inany States the
people had been taught to consider them ‘“with jealousy
and distrust.”? In addition to this dissatisfaction
with the Court’s doctrines, the advent of the Jackson

1 Jackson Papers M SS, letter of Dec. 25, 1829.

3 21st Cong., 1st Sess., Jan. 14, 19, Feb. 16, 17, March 10, 1830. The leading
arguments in favor of the bill were made by James K. Polk of Tennessee, Charles
A. Wickliffe of Kentucky and James Buchanan of Pennsylvania; those against
the bill by Jabez W. Huntington of Connecticut. A curious amendment was
suggested by James Strong of New York, to abolish the Circuit Courts entirely
and to have the Supreme Court sit in Washington in January, and in Philadelphia
in August. Political considerations affected this much-needed reform; for it
was defeated by the North and East out of fear of allowing President Jackson to
appoint the new Judges. John Quincy Adams in his Memoirs, VIII, March 22,
1830, says that he was opposed to the bill “considering upon whom the appoint-
ments would probably fall.” On the other hand, James K. Polk of Tennessee in
debate ridiculed these fears saying: ‘‘Some gentlemen seem to have great appre-
hension, if this is increased by the appointment of additional Judges from the West,
that it will be innoculated with Western opinions and Western doctrines. Are
gentlemen prepared to say that the opinions, the legal opinions . . . and the
constitutional doctrines of the West are less authentic or more unsound than the
opinions of other portions of the Union ?”’
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Administration in 1829, the accompanying general up-
heaval of political conditions in the country and the
rise of bitter partisanship had imbued the leaders of
the Democratic Party with the idea that the Court,
in spite of the fact that five of its seven members had
been appointed by Democratic Presidents, was partisan
in its support of views obnoxious to the Democracy.
Its decisions were attributed to political causes. The
Chief Justice, whose scrupulous abstention from taking
part in any political movement had hitherto been un-
questioned, was now attacked as a politician, because
of a statement, falsely attributed to him but categori-
cally denied by him in the Jackson campaign, to the
effect that, should Jackson be elected, he would ‘look
upon the government as virtually dissolved.” ! “The
Judges are all ultra-Federalists but W. Johnson, and
he is a conceited man, and without talents,” Dr. Thomas
Cooper, President of South Carolina College, had writ-
ten to Mahlon Dickerson, Senator from New Jersey.
“If the power of the Judiciary be not curtailed, the
liberties of the people are gone. To make every class of
constitutional authorities subservient to a power under
Presidential bias, if not controul, placed far above and
aloof from the people . . . thus to construe the Consti-
tution, is to make it whatever the Judges chose to make
it. . . . When you add to this influence, the sweeping
power under General Welfare and the United States
Bank, I am tempted to exclaim c’en est fait de nous.” 2
Louis McLane, a former Senator from Delaware and re-
cently appointed Minister to England, wrote to Martin
Van Buren, expressing his fears that the Court must be
preserved ‘“from the taint of party.” *You fear Judge
Marshall,” he said. ‘I fear a thousand times more

1 For full account of this episode, see Marshall, IV, 463-465.
2 Amer, Hist. Rev. (1901), VI, 729, letter of Aug. 31, 1826.
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Judge Story and a line of such miserably frivolous
bookworms, destitute of solid understanding, which the
effervescence of party and the course of things may
throw upon the Bench. . . . I fear Judge Story is but
the wretched tool of Mr. Webster.””! McLane then
proceeded to state that if there was “any one source of
peculiar danger to the harmony and tranquillity of our
Union, it is in my opinion, in the loss of public confi-
dence in the Judiciary. I may be pardoned for adding
that, with all Mr. Jefferson’s claims to the admiration
and gratitude of his country, he is on that score not
free from blame. He did much to inspire a jealousy of
that tribunal which will never be cured. The Court
itself, by travelling out of the record to decide constitu-
tional questions always in favor of the powers of the
National Government, and in resisting unjust restraints
upon its legitimate powers, usurping powers of the most
dangerous scope, naturally encouraged this jealousy.”
Though he believed that the want of confidence in the
Judiciary proceeded now, “not so much from any actual
abuse or any crying usurpation, as from an apprehen-
sion of what may come, and a fear that with the extrava-
gant powers now claimed, without a greater check and
responsibility, it may materially enable Congress to
change the Constitution”, he believed it necessary to
provide some check ‘“which should give the people
some better control over the tenure of the office.”
As a remedy, McLane said that he considered the power
of impeachment to be ‘“absolutely worthless” ; and that
a power of removal on address of Congress would be
dangerous, as with the Court a creature of the majority
in Congress, there would be no limit to the powers of
the General Government or to the ““danger of usurpation
on the part of the forefoot.”” The cure which he advo-

1 Van Buren Papers MSS, letter of July 20, 1830.
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cated was original and unique, namely, to empower the
President to remove Judges of the Court upon the ad-
dress of the Legislatures of two thirds of the States of
the Union. Such a change in the Judiciary system, he
said, would be “more potent than any other means to
preserve the Bench from the taint of party.” '

It was under such circumstances and amid such senti-
ments prevalent in the Demacratic Party, that, on Janu-
ary 19 and 25, 1830, Robert Y. Hayne of South Carolina,
in debating an innocuous resolution regarding public
lands, advanced the theory of the right of State veto
on laws deemed by a State to be palpably unconstitu-
tional but which had been held valid by the Court;
it was as a remedy or corrective for judicial support of
Congress that he urged Calhoun’s new doctrine of
Nullification. While Webster’s famous Reply to Hayne,
delivered on January 26 and 27, has rung through the
annals of American history as the keynote of American
Union, it constituted at the same time an unanswerable
defense of the functions of the American Judiciary.!
And in this speech, and in the debate which ensued dur-
ing the following three months, the fundamental princi-
ples of the American judicial system were discussed,
both by its advocates and adversaries, with an illumi-
nating thoroughness never equaled on the floor of Con-
gress. The Court’s alleged encroachments on the
States, its support of unwarranted Congressional
powers, and its alleged assumption of jurisdiction of
political questions affecting State sovereignty became

11t is interesting to note that Webster made his famous Reply on Jan. 26, 27,
during an interval in the argument of one of his most important cases in the Court,
Carver v. Johnson ex dem. Astor, 4 Pet. 1, which was argued Jan. 20, 21, 22, 28, by
Ogden and Bronson, and after a lapse of ten days on Feb. 8, 4, by Wirt, and on
Feb. 4, 5, 8, by Webster. Moreover, on the day after his Reply to Hayne, Web-
ster argued in Bell v. Cunningham, 3 Pet. 69, and on the next succeeding days, on
Jan. 28, 29, in Parsons v. Bedford, 3 Pet. 433, on Feb. 1, in Amer. Ins. Co. v.
Canter, 3 Pet. 807, and on Feb. 9, in Harris v. Dennie, 3 Pet. 292.
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the subject of especially heated criticism by the follow-
ing Senators.! Thomas H. Benton of Missouri stated
that the ““despotic power over the States” claimed by
Webster for the Court was “a judicial tyranny and
oppression”’, and that : “The range of Federal authority
is becoming unlimited under the assumption of implied
powers. . . . It will annihilate the States and reduce
them to the abject condition of provinces of the Federal
empire.”” John Rowan of Kentucky said that Web-
ster’s view of the Court “will lead to the consolidation
of the Government’ and that: ‘““The State cannot sub-
mit its sovereignty to judicial control. . . . When the
Court asserts its right to impose restraints upon the
sovereignty of the States, it should be treated as a
usurper, and driven back by the States within its appro-
priate judicial sphere’’; and he concluded: “I view
the State sovereignty as the sheet-anchor of the Union.
I look to the States and not to the Supreme Court for
its strength and perpetuity. There is no danger of
the States flying off from the Union; you may possibly
drive them off, by attempting to prostrate their
sovereignty and make them vassals of the Supreme
Court or provinces of the General Government.” Levi
Woodbury of New Hampshire (who fifteen years later
became a member of the Court) said that he did not
fail in respect for the great personal worth of the Judges
but that since 1803, the Court had “evinced a manifest
and sleepless opposition, in all cases of a political bear-
ing, to the strict construction of the Constitution
adopted by the democracy of the Union in the great
Revolution of 1801. I say nothing now against the
honesty or legal correctness of their views in adopting
such a construction. I speak only of the matter of

121st Cong., 1st Sess., speeches of Benton, Jan. 18, Feb. 2, Hayne, Jan. 19, 25,
27, Rowan, Feb. 8, Woodbury, Feb. 24, Smith of South Carolina, Feb. 26, Grundy,
March 1, 1830.
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fact . . . of this sliding onward to consolidation, this
giving a diseased enlargement to the powers of the
General Government and throwing chains over State-
Rights, chains never dreamed of at the formation of
the General Government.” Felix Grundy of Tennessee
said that he respected the Judges, and would defend
“their independence as final arbiter of individual
rights, but not of the sovereign rights of the States.”
None of these critics appeared to comprehend the fact
that the Court did not, in fact, act directly on the States
or assume jurisdiction of mere political questions, but
that in a case arising between individuals or in criminal
prosecutions involving individual rights and liabilities,
the Court was compelled to construe the Constitution
and the law in order to determine such rights and
liabilities, regardless of the fact that its construction
might affect some question regarding which political
controversy had arisen. It was this misunderstanding
which impelled Hayne to say: “It is not my desire
to excite prejudice against the Supreme Court. I not
only entertain the highest respect for the individuals
who compose that tribunal but I believe they have ren-
dered important services to the country. . . . I ob-
ject only to the assumption of political power by the
Supreme Court, a power which belongs not to them and
which they cannot safely exercise.”

The replies made by the defenders of the Court were
ardent and conclusive.! Webster’s great argument was
followed by David Barton of Missouri in an able
speech, arraigning ‘‘ the attacks of this debate upon the
sheet-anchor of the vessel of State, the Supreme
Court — the great, common tribunal of the States of
this Union.” He deplored ‘““the ease with which it

120th Cong., 1st Sess., speeches of Webster, Jan. 20, 26, 27, 1880, Barton, Feb.
9, John Holmes of Maine, Feb. 19, Clayton, March 4, Livingston, March 15,
Johnston, March 80, April 2, Robbins, May 20, 1830.
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may be rendered odious, by making it a topic of party
and electioneering discussion, and representing it to the
people, who have the least means of judging it, as a
despotic department of the Government, changing the
relative powers of the States and the Union and harbor-
ing designs of consolidating the Government into one
single empire. By depriving it of the confidence of
the public it loses its great utility in quieting instead
of inflaming the public mind, when it decides any of
the important questions and principles of our yet young
government of the Union. I enter my protest against
making the Judiciary of the United States the topic
of mere party denunciations and popular declamation.”
John M. Clayton of Delaware said that there was no
other direct resource “to save us from the horrors of
anarchy than the Supreme Court”, and that while “it
would seem that in their turn most of the sisters of this
great Family have fretted for a time, sometimes threat-
ening to break the connexion and form others, in the end
nearly all have been restored, by the dignified and im-
partial conduct of our common umpire, to perfect good
humor.” Edward Livingston made a superbly able
speech, supporting the Court and demolishing, with
arguments fully as strong as Webster’s, the theory of a
State veto on Acts of Congress upheld by the Court.
Johnston of Louisiana denounced the ““deliberate at-
tempt to undermine the power and destroy the con-
fidence of the country in that great tribunal upon which
this Union rests. . . . A Court created by the Consti-
tution, without power or patronage, depending upon its
virtues and talents to sustain itself in public opinion
and which is essential and indispensable to the
Union.”

Before the end of this debate on May 22, 1830, and
only six weeks after Webster’s eloquent defense of the
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Judiciary, the Court itself was forced to listen to argu-
ments, bristling with truculent opposition to its au-
thority over the State sovereignties, in the great case
of Cratg v. Missourt, 4 Pet. 410. This case, which had
been pending in the Court for four years,! and had been
previously argued in 1828, involved the question whether
a Missouri statute authorizing a form of State loan-
certificate was in contravention of the prohibition of the
Constitution against issue of bills of credit by a State.
The point at issue was of vital importance to those who
opposed the financial operations of the United States
Bank, and who favored currency issuable by the States
or by State banks guaranteed by the States. The
argument for the State, made on March 3, 1830, by its
Senator, Thomas H. Benton, was replete with phrases
of indignation at the exercise by the Court of jurisdic-
tion under the 25th Section of the Judiciary Act, and of
outrage that any State should be forced by legal process
to appear before it. ““The State of Missouri,” he said,
““ has been ‘summoned ’ by a writ from this Court under
a ‘penalty’ to be and appear before this Court. In
the language of the writ she is ‘commanded’ and ‘en-
joined’ to appear. Language of this kind does not
seem proper when addressed to a sovereign State, nor
are the terms fitting, even if the only purpose of the
process was to obtain the appearance of the State.”
The Court’s decision, holding the State law invalid, was
rendered on March 12, only nine days after the close
of the argument, and while the debate on the Foote
Resolution was still progressing in Congress. In his
opinion, Chief Justice Marshall replied with lofty firm-

1 See United States Telegraph, March 10, 1826, which said that on March 8, the
Court ordered Craig v. Missouri and other similar cases ““to be docketed, being of
opinion that they were regularly before the Court and that the objections urged on

the ground of want of jurisdiction were such as must be taken on the argument and
not on motion to dismiss.”
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ness to Benton’s charges, and incidentally to the similar
criticisms which were being voiced in the Senate :

In the argument we have been reminded by one side of the
dignity of a sovereign State; of the humiliation of her sub-
mitting herself to this tribunal; of the dangers which may
result from inflicting a wound on that dignity : by the other
of the still superior dignity of the people of the United
States, who have spoken their will in terms which we cannot
misunderstand. To these admonitions, we can only answer
that if the exercise of that jurisdiction which has been im-
posed upon us by the Constitution and laws of the United
States shall be calculated to bring on those dangers which
have been indicated, or if it shall be indispensable to the
preservation of the Union, and consequently of the inde-
pendence and liberty of these States, these are considera-
tions which address themselves to those departments, which
may with perfect propriety be influenced by them. This
department can listen only to the mandates of law, and can
tread only that path which is marked out by duty.

The decision of the Court, holding the State law
invalid, caused great excitement in Missouri, Kentucky
and other States in which it was felt that financial dis-
tress and panic could only be averted by legislation
of this kind placing some form of State guaranty behind
the issue of currency.! The decision came, moreover,
as the climax of the accumulation of grievances which

1 After the decision in Cratig v. Missouri, Daniel Webster was asked for an opinion
with regard to the validity of a law of Kentucky providing for the incorporation
of a bank in which the State was the sole stockholder and which issued banknotes,
having the security of the State behind them. (See Briscoe v. Bank of Kentucky,
11 Pet. 257.) He replied in an interesting letter, Feb. 28, 1881, stating that while
he would not object to being retained in the case, ‘‘there are, however, I think
good reasons why I should refrain from giving an opinion on this great question,
as preliminary to judicial proceedings. There would, probably indeed, be little
value in such an opinion, since the clause of the Constitution, which must be the
subject of argument, has been so recently considered and interpreted by the highest
judicial authority in the Missouri case. Indeed, sir, whatever my opinion might
be, on a full consideration of the case, it seems to me that the respect due from me
to the State of Kentucky and her law, and to the great interest she must feel in
the question, may justly impose on me a forbearance from expressing such opinion,
in advance of the regular forensic discussion.” Letters of Daniel Webster (1902),
ed. by C. H. Van Tyne.
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the States felt they were entitled to enter against the
Court and its decisions— Virginia’s over the exercise
by the Court of appellate jurisdiction in her criminal
prosecutions; Ohio’s over the invalidation of her laws
directed against the United States Bank; Kentucky’s
over her Bank legislation, and the overthrow of her
land laws and of her laws protecting debtors; South
Carolina’s over the conflict between the Court’s views
as to interstate commerce and her slavery legislation
and over the incompatibility of the Court’s doctrine
with her growing Nullification movement.

In view of these conditions, it was evident to all
thinking men that the most critical period in the career
of the National Supreme Judiciary had been reached.
“The crisis of our Constitution is now upon us. A
strong dispensation to prostrate the Judiciary has
shown itself,” wrote Marshall to Story; and a few
months later he wrote that he had read the dissenting
opinions of Judges Johnson, Thompson and McLean
in the Craig Case ““and think it requires no prophet to
predict that the 25th Section is to be repealed or to
use a more fashionable phrase, to be nullified by the
Supreme Court of the United States. I hope the case
in which this is to be accomplished will not occur in my
time, but accomplished it will be at no very distant
period.”! And a leading Whig paper in New York
summed up the situation by saying: It is manifest
that there is a settled determination in the minds of
some of the warm and violent politicians of the country
to circumscribe, if not destroy, the weight and influence
of the National Judiciary. . . . So long as the Court
maintains its talents, its integrity, and its independ-
ence, the great constitutional interests of the State

1 Story Papers MSS, letter of Jan. 8, 1830; Mass. Hist. Soc. Proc., 2d Series,
XTIV, letter of Oct. 15, 1830.
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are safe. If the Court should be broken down, and
the places on the Bench be filled with ignorant or un-
principled men, violent partisans and desperate politi-
cians, the strength and security of the Republic will be
undermined, and the very first serious convulsion that
occurs will endanger the very existence of the Repub-
lic.” !

Though these pessimistic predictions appeared, at the
time, to be justified, popular confidence in the integrity
of the Court sustained it through the two following
critical years. No one, however, can overestimate
the potent influence in maintaining such confidence
which is to be attributed to Webster’s soul-stirring
appeal in behalf of the Union and judicial supremacy
at this particular juncture; and history has confirmed
the contemporary view of his great speech — that “if
his name were unwritten in the legislative and judicial
history of the country . . . he has now inscribed it
upon a monument, in letters so legible and so durable
that it will be read and remembered, as long as there
is an American to read and rejoice in the glory of his
country.” 2

1 New York Daily Advertiser, March 19, 1880. See an article containing bitter
criticism of the Court, The Tribunal of Dernier Resort in Southern Review (1830),
VL
2 New York Journal of Commerce, Jan. 28, 1830; National Gazette (Phil.), Jan. 29,
1880; New York Daily Advertiser, Feb. 26, March 8, 19, 1830; the National Intel-
ligencer, Jan. 26, 1880, said it had “never yet heard a speech in all respects equal
to that which Mr. Webster has produced.” For the fullest and best account of the
speech, see the National Journal, the Whig paper in Washington, Jan. 27, 28, 29,
80, Feb. 1, 2, 8, 6, 9, March 8, 11, 24, 1830, quoting comments from other news-
papers. J. Q. Adams wrote in his diary, Feb. 28, 1880: “It demolishes the whole
fabric of Hayne’s speech, so that it leaves scarcely the wreck to be seen.” On the
other hand, the United States Telegrapk, and the New York Courier, both Jackson
papers, attacked the speech, terming it full of “dangerous doctrines”, which, if suc-

cessfully established, ‘ would make the General Government an absolute autocracy,
lording it over the States and the people. Let Democracy look toit.”
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CHAPTER NINETEEN

THE CHEROKEE CASES AND PRESIDENT JACKSON
1831 -1833

THE case which was destined now to bring about
the most serious crisis in the history of the Court
arose in Georgia and had its roots in a treaty, made
forty years prior, between the United States and the
Cherokee Indians, a tribe which occupied a tract of
country lying within the limits of Georgia, North
Carolina, South Carolina, Tennessee and Alabama.
In this Treaty, in 1791, the United States ‘‘solemnly
guaranteed to the Cherokee Nation all their lands not
therein ceded.” Eleven years later, Georgia, in ceding
to the United States all that portion of its territory
now constituting the States of Alabama and Missis-
sippi, did so upon the express condition that the United
States should extinguish for the use of Georgia the
Indian title to lands within the remaining limits of
the State, “as soon as it could be done peaceably and
on reasonable terms.” Unfortunately, the United
States failed to perform its agreement; and though,
from 1805 to 1819, it purchased over eight million acres
from the Cherokees in Alabama and Mississippi, it
bought only about one million out of the five million
acres owned by that tribe in Georgia. Moreover, it
adopted a fostering and humanitarian policy towards
the Georgia Cherokees which developed them into a
civilized settlement, very little open to persuasion, and
very little desirous to emigrate. The increasing per-
manency, however, of an Indian tribe within its borders,
claiming and exercising a totally independent govern-
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ment, exempt in every respect from the jurisdiction
of the State, was a political anomaly which was bound
to meet later with fierce opposition from the people
of Georgia. Moreover, an important decision of the
Supreme Court of the United States, in 1823, in Jokn-
son v. McIntosh, 8 Wheat. 543, had settled the question
of the nature of the Indian title to the soil, and had
held that the fee to lands in this country vested in the
British Government, by discovery, according to the
acknowledged law of civilized nations; that it passed
to the United States by the Revolution; and that the
Indian tribe had a right of occupancy only.! This
decision confirmed the /determination of Georgia to
exercise full right of sovereignty over its soil and over
those who lived within its borders. Accordingly, in
1824, it formally asserted its complete jurisdiction over
the Indians, and declared that the Federal Government
lacked the power to bind a State by a treaty made
with Indian inhabitants. At the same time, the State
asserted its sovereignty over lands within its borders
owned by the Creek Indians, and almost came to actual
military conflict with the United States, owing to the
policy maintained by President Adams in upholding
treaties with that tribe.?

1This case involved an immense tract of land in Illinois (upwards of 50,000,000
acres between the Illinois and Wabash Rivers). It was argued by R. G. Harper
and Webster against W. H. Winder and Murray, the former losing the case. . . .
Of the decision, the Waskington Republican said: ‘“The great importance of the
subject matter in controversy seems to require rather a more detailed notice than
isusual. . . . Oneof the most luminous and satisfactory opinions, we recollect
ever to have listened to.”” See Niles Register, XXIV, March 8, 1823.

3 See State Documents on Federal Relations (1911), by Herman V. Ames. An
attempt to enforce a prosecution of Georgia surveyors who had entered the Creek
Indian Territory in violation of the Act of Congress of March 30, 1802, “to regulate
trade and intercourse with the Indian tribes and to preserve peace on the fron-
tiers”, is interestingly referred to by John Quincy Adams in his Memoirs (during
his Presidency) as follows:

Feb. 9, 1827. Company to dine. The Judges and Bar of the Supreme Court. I
spoke to Judge Johnson of this controversy with Georgia, which, I told him,
would first be tried by him. He said he would laugh them out of it.
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Additional complications also arose through the dis-
covery of gold in the Cherokee lands. A crisis came, in
1828, when the Cherokees held a convention and adopted
a Constitution for a permanent government, displaying
their intention to remain on their lands. The Legislature
‘of Georgia responded by passing, in 1829, a series of laws
'of the most cruel and stringent nature, invalidating all
laws and ordinances adopted by the Indians, and pro-
viding for a division of their lands. As these laws were
clearly in violation of the treaty with the United States,
Congress was forced now to take cognizance of the
situation, but its action was feeble; and the new
President, Andrew Jackson, was in entire sympathy
with the State of Georgia in its claim of right to legis-
late over all persons within its territory, regardless of
the Federal treaty. To an application made by the
Cherokees for protection by Federal troops against
the efforts made by Georgia to remove the Indians by
force, Jackson replied ‘“that the President of the United
States has no power to protect them against the laws
of Georgia.”” The Cherokees, after obtaining a favor-
able legal opinion from Ex-Chancellor James Kent,
retained John Sergeant of Philadelphia and William
Wirt, ex-Attorney-General of the United States, as
counsel to bring a case in the United States Supreme
Court to test their rights as a sovereign Nation.! To

March 10, 1827. When Judge Johnson last dined with me, he promised to look
into the Act of Congress . . . upon which the prosecution of the Georgia sur-
veyors within the Indian Territory has been directed. The Judge now sug-
gested that there might be a constitutional difficulty in the execution of the
law. . . . The Judge appeared very desirous of being relieved fromn trying the
cause, and said there could be no possible reliance upon a Georgia jury to try it.
But he said he should take occasion as soon as possible to send it for trial to the
Supreme Court, and he said be had decided many years ago the principle that
Indian territory was not within the civil jurisdiction of the United States.

1 This opinion was concurred in by Daniel Webster, Ambrose Spencer (formerly
Chief Justice of New York), Horace Binney and other leaders of the Bar. It
must be admitted, however, that the Cherokee Nation did not display great tact or
any disposition to conciliate the President in their choice of counsel, inasmuch as both
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a suggestion made by Wirt that the State should join
in this test case, the Governor of Georgia answered
by an indignant and sarcastic letter of refusal, in which
he claimed the absolute immunity of the State from
any suit in the Federal Courts and its right to decline
obedience to any Federal mandate. The leading
newspaper of Georgia voiced public sentiment in that
State by an editorial saying: ‘“Has it come to this that
a sovereign and independent State is to be insulted, by
being asked to become a party before the Supreme
Court, with a few savages residing on her own terri-
tory !!! Unparalleled impudence!” On the other
hand, the view of those who denied Georgia’s assertion
of a nullifying power was expressed by Niles Register.
“The people are not ripe for such a state of things —
and until they are, the authority of the Supreme Court
will be supported. . . . Without some high and com-
mon arbiter for the settlement of disputes of this char-
acter, the Union is not worth one cent. . . . There
must needs be some tribunal of a last resort; something
which the common sense of all men, for self-preservation,
shall accept, not as infallible, but as the nearest possible
approach to perfection.” !

The form of action decided upon was an original
bill in equity, to be filed in the Supreme Court by the
Cherokee Nation as an independent state, against the
State of Georgia, seeking an injunction to restrain it
from executing the laws claimed to be illegal and un-
constitutional. Before this suit was begun, however,
another case arose in the State of Georgia which pre-

men were bitter political opponents of the President, — Wirt as Attorney-Gen-
eral under Jackson’s predecessor, and also as a rival for the Presidency — Sergeant
as chief counsel for the Bank of the United States, Jackson’s béte-noire. That
Wirt appreciated his situation was shown in an eloquent and honorable letter to
James Madison, Oct. 5, 1830; see letter of Wirt to Judge Dabney Carr of Virginia,
June 21,1880, Wirt, 11, 253, 261.

1 See Niles Register, XXXIX, Sept. 18, 1830.
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sented the same issues. A Cherokee named Corn
Tassel had murdered another Indian within the terri-
tory occupied by the tribe. He was arrested by the
State authorities under one of the recent State laws,
tried and sentenced to be hanged. Application was
at once made to the United States Supreme Court for
a writ of error to the State trial court, on the ground
of the illegality of the State laws. The writ, which was
issued on December 22, was treated by the Governor of
Georgia, Gilmer, with utter disdain. He transmitted
it to the Legislature, then sitting, with a message in
which he referred to the subpoena as “a copy of a
communication, received this day, purporting to be
signed by the Chief Justice of the United States and
to be a citation of the State of Georgia to appear before
the Supreme Court, on the second Monday in January
next, to answer to that tribunal for having caused a
person who had committed murder within the limits
of the State to be tried and convicted therefor.”
And he declared that any attempt to execute the writ
would be resisted with all the force at his command,
saying: “If the judicial power, thus attempted to be
exercised by the Courts of the United States, is sub-
mitted to or sustained, it must eventuate in the utter
annihilation of the State Governments or in other con-
sequences not less fatal to the peace and prosperity of
our present highly favored country.”! The Legislature
responded with a violent resolution bitterly denouncing
the action of the Supreme Court; and it ‘““requested
and enjoined the Governor and every officer of the
State to disregard any and every mandate and process

1 Niles Register, XXXIX, Oct. 2, 1830, Jan. 8, 15, 1881. The name of the party
suing out the writ in this case, is given in 5 Peters 1, 12, as * Corn Tassel ”’, and
I have used the name in this form. In the Resolutions of the Georgia Legislature
;! Dec. 22, 1830, and as given by some historians, the name appears as “ George

'assels.”

VOL. 1—17
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that should be served upon them.” Two days later,
on December 24, 1830, Tassel was executed. This
absolute disregard of the process of the Court (charac-
terized mildly by Judge Story as “intemperate and
indecorous’’) was, in fact, practical Nullification. “It
is idle to pretend to wink this question out of sight.
The integrity and permanence of the Union are at
stake,” said a Boston Whig newspaper.! “If we
continue in a false security, we shall find too late that
the sheet-anchor of our National being is lost forever.”
And another paper said very truly that: “The plain
question which the rashness of these intemperate
politicians has forced on the country is whether the
judicial arm of the General Government shall be am-
putated, or armed with additional vigor, and whether
by the mere volition of one of the States of the Union,
the structure of our government shall be at once
and violently overthrown.” To these views, on the
other hand, the Administration paper in Washington,
the United States Telegraph, replied editorially, that
““the position in which the Supreme Court is placed
by the proceedings of Georgia demonstrates the ab-
surdity of the doctrine which contends that the
Court is clothed with supreme and absolute control
over the States.” To the Whig paper, the National
Intelligencer, which deplored the “awful consequences
of aiding Georgia, and the “extraordinary circumstance
of the present conjuncture, that the Official Gazettes
are engaged in a combination to weaken the Supreme
Court of the United States in the confidence and
esteem of the People”, the Telegraph retorted by re-
ferring to “affected hysteria” and said: ‘“No one is
more desirous than we are to preserve for the Supreme
Court that veneration and confidence upon which its

1 Boston Courier, Jan. 21, 1831; National Journal, Jan. 4, 1831.
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usefulness, if not its existence, depends; and for that
purpose we would guard against all political collisions
with public sentiment. A difference of opinion as to
the extent of the powers vested in that Court has
existed since its organization. . . . All who desire
to perpetuate our institutions and look to our Courts
as the arbiters of justice must regret the attempt to
identify them with political aspirants.”! Violent
remarks in other Northern papers to the effect that
resistance to the Court by Georgia might be treason,
that the Supreme Court was not to be intimidated, and
that President Jackson must enforce the laws, brought
forth the countercharge that : “There is a determination
on the part of some of the political managers to bring
the Supreme Court in collision with the Executive of
the Union as well as with the States ... a deter-
mination to enlist the influence of the Court and the
spirit of the Judiciary and Bar in opposition to the
Administration. . . . Why else is it said that the Court
will not be intimidated? Is it that the pride of the
Court may be roused under the pretense of vindicating
its authority ? Every friend of the Court must condemn
the effort to enlist it as a party to an angry political
contest. The friends of Andrew Jackson know that
he is not to be intimidated.”” The Richmond Enguirer,

1 United States Telegraph, Jan. 8, 7, 1831 ; National Intelligencer, Jan. 4, 7, 8, 1831.
The National Journal, Jan. 4, said : “ The people should have a watchful eye to the
course which Gen. Jackson may pursue in this very extraordinary crisis of our
affairs; "’ onJan. 6, it said: “The Union is in danger. Gen. Jackson must sustain
the Court process”; on Jan. 10, after noting the editorials in the Telegraph it
said: “After this language sanctioned, perhaps suggested by the Administration,
what hope is there of any action on the part of the President of the United States
to sustain the Supreme Court in the execution of the laws?” The New York
Commercial Advertiser, Jan. 12, said: “The authority of the Supreme Court is
contemned, the Constitution of the United States is trampled in the dust, and all
this Gen. Jackson will pronounce to be right.”” The New York Daily Advertiser,
Jan. 4, 6, 1881, said that it would be interesting to see what course the President
would take. “In case of resistance to the authority of the judicial tribunals and
the process of the law, he must enforce obedience to the law at all hazards. A re-
fusal will render him liable to impeachment.”
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noting that the Georgia and South Carolina papers
had expressed their “astonishment and resentment’
at the issuing of a summons to the State of Georgia,
stated that Georgia “is being dragged to the bar”
as Virginia was in the Cohkens Case; and that in cases
like this, the two Governments, — the Federal and the
State — “ought to bear and forbear.” !

The position taken by the State of Georgia and its
adherents was further indorsed by the determined effort
which was being made in Congress, early in 1831, to
repeal the much feared Twenty-Fifth Section. Before
Congress met in December, 1830, it had become known
that such an attack on the Court’s appellate jurisdiction
was impending. The National Intelligencer warned
“the friends of the Union to awake from their dreamy
indolence. . . . Repeal the vital part of the Judiciary
Act and we would not give a fig for the Constitution.
It will have become a dead letter.” “There is ob-
viously a determination, on the part of the politicians
of a certain school, to curtail the constitutional juris-
diction and destroy the influence and independence
of the Supreme Court of the United States,” said a
leading Whig paper in New York.? “This disposition
has existed in the minds of some persons from the early
history of the Government, but it has more recently
become the policy not only of individual politicians,
but of large numbers, and even of majorities in some of

1 United States Telegraph, Jan. 8, 10, 26, 1831. See also Washington Globe, Jan.
5, 1831: “‘But it seems now there is to be a crusade carried on against the South
by the party of whom the Chief Justice has been always the uniform representative.
He has achieved for them infinitely more in the Court than all the rest of the party
have been able to effect elsewhere.” The New York Daily Advertiser, Jan. 10, 1831,
quoted a correspondent of the Charleston Mercury applauding Georgia, and rejoic-
ing that the * high-handed, and now at least palpable, usurpations '’ of the Federal
power “have been bravely met.”” The National Intelligencer, Jan. 11, 12, 15, 1881,
quoted the New York Courier and Southern Times (Columbia, S. C.) as approving
Georgia’s course.

3 New York Daily Advertiser, Jan. 18, 1881.
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the States; and there now appears to be a regular
organized system of measures and operations calculated
to produce the result so long and so eagerly desired and
sought after. At the present period of the world, no
intelligent and honest man will call in question the
necessity of the absolute independence of Courts of
popular sentiment and party clamour. . . . Every
attempt, therefore, to destroy their independence,
from whatever source it proceeds, is a direct effort
to violate the spirit of the Constitution in one of its
vital principles. One mode of producing this effect
is to impair the influence and reputation of the Court
by calumny and slander, representing it as greedy of
power, desirous of extending its jurisdiction, and, in
the end, of consolidating the National Government by
taking away the legitimate powers of the State govern-
ments, and rendering them mere cyphers in the con-
struction of the confederation. . .. Accusations of
this sort are calculated for effect. The object is to
alarm the fears and excite the jealousies of the States.
They are, however, wholly without foundation.” All
this outcry, it was urged, came from interested sources —
the opposition of the Southern States to the tariff policy
of the Government, the “licentious desires” to obtain
Indian territory, the refusal of Georgia to allow Fed-
eral interference in her treatment of the Indians and
to submit the validity of her acts ‘“‘to this learned,
able, upright and respectable tribunal.” That the
people of the country would ‘“ stand carelessly by and see
this great branch of their government trampled under
foot by interested, ambitious and unprincipled poli-
ticians”, the New York paper said, was not to be be-
lieved. ‘“When the Supreme Court are stripped of
their constitutional powers and prerogatives, the gov-
ernment itself will be undermined, and its destruction
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cannot be avoided. . . . Once deprive the Court of
the power of determining constitutional questions, and
the Legislatures of the States will be let loose from all
control, and as interest or passion may influence them,
will reduce the National Government to a state of
dependence and decrepitude, which would be more
characteristic of the authority of a feeble colony than
that of a large, powerful, independent nation. . . . If
the people do not manifest a determination to support
the Judiciary, they may make up their minds to part
with the Government.” !

Shortly after Congress convened, the House of
Representatives instructed its Judiciary Committee
to inquire into the expediency of a bill to repeal this
Section; and it was under such “very peculiar and
trying circumstances” that the Court assembled for
its January, 1831, Term. ¢ The Court has met, with a
knowledge that it will be violently assailed in the House
of Representatives, and that an attempt will be made
to deprive it of its constitutional right to decide on
the constitutionality of State laws,” said a New York
Whig paper. ““A bill to that effect will be reported in
a few days. If it shall become a law, the Government
will be at an end. There is no law of the United States
that may not be rendered wholly inoperative by any one
of the States. The Supreme Court has been justly
considered as the sheet-anchor of the Constitution;
and while every other department of the Government
has been contaminated within less than two years,
our hopes have been placed on this anchor. . . . The
appointment of Judges McLean and Baldwin by the
present Administration was wholly fortuitous and pro-
duced by a combination of political causes beyond the
control of the President. If their seats were now va-

t New York Daily Adoertiser, Jan. 183, 14, 15, 1881.
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cant, there is no doubt they would be filled with
thorough-going nullifiers.” On January 24, 1831, a
repeal bill was reported favorably by a majority of
the Judiciary Committee by Warren R. Davis of
South Carolina.! A minority report, however, was
made at the same time, which must be regarded as
one of the great and signal documents in the history
of American constitutional law. It was drafted by
James Buchanan of Pennsylvania, and signed also by
Williain W. Ellsworth of Connecticut (son of Chief
Justice Ellsworth) and Edward D. White of Louisiana
(father of Chief Justice White).? Though Thomas F.
Foster of Georgia, one of the signers of the majority
report, stated that the passage of the bill was necessary,
since the powers of the Court were so “‘vast and alarm-
ing that the constantly increasing evil of interference of
Federal with State authorities must be checked”,
the measure was, in fact, an offspring of the doctrine
of Nullification then prevalent in the South. Such a
connection between the two was admitted by John C.
Calhoun, who, in writing that he thought the report
would pass the House, said: ‘“However strange it
may seem, there are many who are violently opposed
to what they call Nullification. The discussion of
the report will doubtless strengthen our doctrines.” ?

1The Boston Courier said, Feb. 1, 1831: “The bill will be supported by the
ultra-exclusive friends of State-Rights and probably meets the views of the Execu-
tive and the Cabinet, so that the country is in the singular position of being ruled
by an Administration, opposed to the powers of the Federal Government and which
recommends and adopts every measure calculated to break up the Union.” How
false a statement of Jackson’s position this was, his course, two years later in the
Nullification movement, showed conclusively. See also National Journal, Feb.
17, 1831.

2 215t Cong., 2d Sess., Jan. 24, 25, 29, 1831; see House Report No. 43; see also
Works of James Buchanan (1908), II, 56-80; 22d Cong., 2d Sess., debate in the
Senate on the Force Bill, speeches of Frelinghuysen of New Jersey, Feb. 8, 1838,
Holmes of Maine, Feb. 5, 1833, in defense of the 25th Section of the Judiciary Act.

3 21st Cong., 2d Sess., Feb. 17, 1831; Letters of J. C. Calhoun, Amer. Hist. Ass.
Report (1899), II; see 22d Cong., 1st Sess., June 11, 1832, speech ‘of Foster of
Georgia. In view of President Jackson’s determined opposition to Nullification
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Another great statesman